“. . . courts of justice 
ought not to be puzzled by 
such old scholastic questions 
as to where a horse’s tail be- 
gins and where it ceases. You 
are obliged to say, this is a 
horse’s tail at some time.”— 
Lavery v. Purssell, 399 Ch. 
D. 508, 517. 
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Superintendant Bohlinger Warns 


on Commingling and Oral Binders 





Reporting to our readers this month is 
* Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 





N RECENT “A Report to the Reader” 

discussions, reference was made to the 
anticommingling statute in New York and 
the problem of oral binders. In two very 
important and timely pronouncements, New 
York Superintendent of Insurance, Alfred 
J. Bohlinger, pointedly publicized these two 
situations. Counsel for brokers and agents 
should carefully reappraise their client’s 
problems in the light of the superintendent’s 
recent statements. 


Commingling Reinterpreted 


As heretofore pointed out, Section 125? 
of the Insurance Laws of the State of New 
York was interpreted by Regulation No. 29, 
as respects the maintenance of separate bank 
accounts, as follows: “Agents and brokers 
who make immediate remittance of collec- 
tions to their companies need not maintain 
separate bank accounts for such collections.” 
(Provision (E) of Paragraph 2 of Regu- 
lation No. 29.) 


1 “Sec. 125. Fiduciary capacity of insurance 
agents and brokers. Every insurance agent and 
every insurance broker acting as such in this 
State shall be responsible in a fiduciary capacity 
for all funds received or collected as insurance 
agent or insurance broker, and shall not, with- 
out the express consent of his or its principal, 
mingle any such funds with his or its own 
funds or with funds held by him or it in any 
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In response to an inquiry by Deputy Super- 
intendent Adelbert G. Straub, Jr., Deputy 
Superintendent and Counsel Raymond Harris 
has held the above-quoted provisions a nullity 
as being inconsistent with Section 125. In 
effect, this opinion will require all agents and 
brokers (unless commingling is expressly con- 
sented to by the principals) to maintain 
separate bank accounts for their premium 
collections, even though they make immediate 
remittances of collections to their companies. 
The opinion stresses that the deposit of a 
client’s check in a personal account is more 
than a “technical violation” of Section 125 
and Regulation No. 29, thereby indicating 
that a broker or agent could be subjected 
to a heavy fine or revocation of his license. 
Thus, what was considered entirely proper 
before the March 27 release has been re- 
interpreted as completely prohibitive. 


Mr. Harris, in his opinion, explains the 
background of Regulation No. 29, which was 
promulgated back in 1947 to facilitate com- 
pliance with the commingling statute, by 
saying it was adopted “in accordance with 
Section 21 which authorizes the Superin- 
tendent to prescribe official regulations not 
inconsistent with the provisions of the In- 
surance Law interpreting the provisions 
thereof. Thus, by express statutory pro- 
visions, a regulation cannot legalize some 


other capacity. Nothing herein contained shall 
be deemed to require any such agent or broker 
to maintain a separate bank deposit for the 
funds of each such principal, if and as long as 
the funds so held for such principal are 
reasonably ascertainable from the books of ac- 
count and records of such agent or broker, as 
the case may be."’ 
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act which is prohibited by the statute. If 
(E) is inconsistent with Section 125 it is a 
nullity.” 


The opinion then goes on to explain that 
(E) was originally included in the regula- 
tion to enable small agents and brokers who 
do not maintain separate bank accounts 
for company funds to deposit checks in per- 
sonal accounts and await collection of the 
client’s check before remitting to the com- 
pany. However, in construing Section 125, 
Mr. Harris said: 


“Since a depositor in the usual course of 
business receives an immediate credit upon 
making a deposit, it is my opinion that a 
broker, in depositing a check of a client in 
his personal account immediately com- 
mingles such funds with his own and, there- 
fore, if Subdivision (E) was intended to 
permit this, that provision would have no 
validity. In my judgment the deposit of a 
client’s check in the broker’s personal ac- 
count is more than a technical violation of 
the commingling statute.” 


That the New York Insurance Depart- 
ment intends to vigorously police this situa- 
tion is quite apparent. In fact, recently the 
minimum fine for a so-called “technical vio- 
lation” was increased to $100, and the recent 
release calls attention to the fact that this 
commingling problem will be pursued fur- 
ther and that other actions are being con- 
sidered. To avoid violation of the statute, 
unless there is express consent, agents and 
brokers must start maintaining separate 
bank accounts for premium collections and 
operating expenses and personal funds. 


Just what distinction remains between a 
true violation and a so-called technical vio- 
lation is problematical. In the past, the 
department has distinguished by treating as 
“technical” a violation involving failure to 
maintain separate accounts although there 
were sufficient funds to cover premium col- 
lections, and a violation where, irrespective 
of separate accounts, the funds did not equal 
Premium collections. There would appear 
to be no basis in fact for such distinction 
now that (E) has been declared a nullity. 
However, the chances are a shortage coupled 
with a violation will result in heavier fines 
and penalties than a violation without any 
resulting shortage of funds. 


Other than the mandatory maintenance 
of separate bank accounts, this reinterpre- 
tation should not cause any change in pro- 
cedures for compliance heretofore outlined 
in the November, 1951 “A Report to the 
Reader.” Apparently, Regulation No. 29, 
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-L HIS ISSUE IN BRIEF 


| The American concept of law and 

| justice, state sovereignty and air trans- 
port are adversely affected by the 
provisions of the 1951 draft of the 
Rome Convention Revision, accord- 
ing to George W. Orr. He discusses 
this international draft covering dam- 
age to third parties by foreign air- 
craft in his article on page 329. 

° 


The legislature cannot exempt in- 
tangible property of insurance com- 
panies from the intangible personal 
property tax act, the Missouri Su- 
preme Court stated in holding a gross 
premiums tax unconstitutional. See 
page 369. 





What effect does modern warfare 
have on policy construction? The 
problems arising out of the hazards of 
modern warfare are considered by 
Paul H. Rogers in his article on page 
360. 

+ 


Is the cash surrender value of an 
endowment policy subject to a 
creditor’s attachment? Page 378. 

® 


The taxpayer is given a choice in a 
damage suit of classifying his re- 
coverable damages as tax-free or tax- 
able. How? See “Taxpayer’s Choice 
in Damage Suit” at page 357. 








with (E) deleted, remains applicable, as 
follows: 


“29-Fiduciary Capacity of Insurance Agents 
and Brokers: Separate Bank Accounts 


“1. This regulation is issued for the pur- 
pose of interpreting and facilitating com- 
pliance with Section 125 of the New York 
Insurance Law. 


“2. Every insurance agent and insurance 
broker who does not have the express con- 
sent of his or its principal (insurer or in- 
surers) to mingle premium monies with his 
or its personal funds shall hold such premium 
monies separate from other funds in accord- 
ance with the following rules: 


“(A) Agents and brokers who do not 
make immediate remittance to their com- 
panies shall not deposit premiums in office 
operating accounts, but shall keep such monies 
in a separate bank account from which no 
disbursements shall be made other than for 
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payment of premiums to companies, return 
premiums to assureds, for the transfer df 
commissions or the withdrawal of voluntary 
deposits. 


“(B) Voluntary deposits in the premium 
account in excess of those premiums col- 
lected and unpaid to companies may be 
made for the purpose of maintaining a mini- 
mum balance, to guarantee the adequacy of 
the account, or for the purpose of the pay- 
ment of premiums to the companies in 
advance of their collection and when so 
made may not be withdrawn except to the 
extent that the remaining balance is at all 
times equal to the total of net premiums 
collected and unpaid to insurers. 


“(C) The deposit of a premium collection 
in a separate bank account shall not be 
construed as a mingling by the agent or 
the broker of the net premium and of the 
commission portion of the premium; the 
commission portion of premiums may be 
withdrawn from the separate bank account 
at the discretion of the agent or broker. 


“(D) The maintenance in a separate bank 
account at all times of at least the net 
balance of premiums collected and unpaid to 
the companies by agents operating under 
the ‘account current system’ shall be con- 
strued as compliance with this regulation 
and with Section 125 of the Insurance Law, 
provided that the funds so held for each 
such principal are reasonably ascertainable 
from the books of account and records of 
the agent. 


“3. This regulation is made pursuant to 
Sections 21 and 125 of the Insurance Law 
and shall take effect on January 1, 1948.” 


Oral Binder Precautions 


The other important announcement by 
Superintendent Bohlinger, is his statement 
urging agents to bind risks orally “only 
when it is impossible and impractical to 
issue a written binder. This subject was 
highlighted in the March issue in an ex- 
haustive analysis by Mr. Delaney and was 
reviewed in the April issue of “A Report 
to the Reader.” The reason, and thus the 
declared need for such a statement by the 
superintendent, was brought about by the 
recent Gandelman and Dubuque Fire cases. 
In stressing the care to be exercised by agents 
and their responsibility to the insuring pub- 
lic, Mr. Bohlinger said: 


“By purporting to bind a risk the agent 
impliedly warrants that he has the authority 


to do sa. In addition, the agent must use 
reasonable care in effecting the insurance 
he has purported to bind. It is axiomatic 
that the agent by committing a breach of 
such warranty or failure to use reasonable 
care incurs the risk of an action for damages.” 
He singled out the Dubuque case as demon- 
strating the importance of a meeting of the 
minds upon all the essential provisions of the 
contract, and listed the following essentials: 


“1. Identification of the property covered. 
. The risks to be insured against. 
. The amount of insurance in dollars. 
. The term of the policy. 
. The rate or the amount of the premium. 


. The name of the company with which 
the insurance is to be placed.” 


This last essential is particularly import- 
ant, in the opinion of the superintendent, 
since many agents represent several dif- 
ferent companies and failure to notify the 
client which company represented by the 
agent is to take the coverage may constitute 
a fatal defect in some jurisdictions. He 
further pointed out that although binders 
are recognized by the insurance law for not 
more than 60 days, and are deemed to 
include the standard fire provisions, such 
statutory recognition would probably not 
cure the defect of failure to agree upon 
the aforesaid essentials at the time of 
making the binder. 


Superintendent Bohlinger listed five pre- 
cautions which agents should watch when 
making oral binders, as follows: 


“1, The agent should review all his agency 
contracts to make certain of the authority 
to bind his principals. If such authority is 
limited, the binder should be limited ac- 
cordingly. Such limitations should be clearly 
conveyed to the insured who should be 
clear as to the commitment being made. 


“2. Agreement on all of the essential 
terms of the policy to be issued, as indi- 
cated above. 


“3. A confirming written binder should be 
issued and delivered to the insured when- 
ever it appears that there will be a delay 
in the issuance of the policy. 


“4. Immediately upon making an oral 
binder the agent should make an appro- 
priate record preferably on printed con- 
secutively numbered forms, which will 
contain all of the essential terms of the con- 


(Continued on page 371) 
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2Gandelman v. Mercantile Insurance Com- 
pany, 7 Fire and Casualty Cases 438, 187 F. 
(2d) 654;° Dubuque Fire & Marine Insurance 
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Company v. Miller, 7 Fire and Casualty Cases 
474, 219 S. C. 17, 64S. E. (2d) 64. 
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Proposed Federal Flood Insurance 


“A Federal system of flood insurance is 
the logical answer. It would enable indi- 
vidual property-owners to pool their risks, 
and to meet a large part of their losses out 
of their losses out of their common funds— 
rather than forcing them to rely upon emer- 
gency relief, as is too often the case now,” 
the President told Congress. Suggesting 
legislation to establish a national system of 
flood insurance, the President stated that 
insurance against flood damage is virtually 
unobtainable from private insurance com- 
panies and he doubted that private com- 
panies, by themselves, would be able to 
write flood insurance at reasonable rates. 


Under the “National Flood Insurance 
Act of 1952,” a system would be set up 
whereby the Reconstruction Finance Cor- 
poration would be able to act either as a 
direct insurer or as a reinsurer of flood in- 
surance written by private companies, or both. 


Ninety per cent of the individual loss 
from floods up to a maximum of $250,000 in 
each case would be covered on real or per- 
sonal property (including agricultural com- 
modities and property of the state or local 
governments). Total insurance in force 
under the system would be limited to $500 
million for the first year of operation; this 
limit would be increased an equal amount 
In two succeeding years until $1.5 billion of 
government insurance would be authorized 
after July 1, 1954. 


Initial financing of the program would be 


through appropriations. The President’s 
plan calls for a National Flood ‘Insurance 
Fund from which benefits and administra- 
live expenses would be paid. The plan envi- 
sions the gradual retirement of appropriations 
through premium receipts. 


What the Legislators Are Doing 
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The RFC could appoint its own advisory 
committee consisting of three or more in- 
dividuals experienced in writing property 
insurance and also could employ part-time 
consultants and advisors at its discretion. 


Designation by the President of a suc- 
ceeding agency would extend the life of the 
plan beyond possible dissolution of the RFC. 


The plan would give the RFC tremendous 
powers as a regulating agency in addition to 
being an operating insurer. The situation 
would be analogous to a venture of the 
various state departments of insurance into 
the business of writing insurance within the 
states. 


The determination of the adequacy of the 
premium rates for insurance and reinsur- 
ance to cover administrative and operating 
expenses as well as probable loss reserves 
would be for the RFC’s judgment. 


Its regulations would provide for the de- 
termination of (1) the types and location of 
property to be insured or reinsured, (2) the 
nature and limits of coverable loss or dam- 
age, (3) rates, terms and conditions and 
(4) such other matters as may be necessary 
to carry out the purposes of the act. 


The inclusion of private insurance com- 
panies in the plan would be at the discretion 
of the RFC. It “may” arrange for the par- 
ticipation of private insurers and shall uti- 
lize the facilities of insurers, agents, brokers 
and adjustment organizations to the maxi- 
mum extent it “shall deem practicable and 
consistent with minimum cost of providing 
insurance protection.” 


A question arises over who is to deter- 
mine reasonable rates. In introducing the 
bill, the President stated in his message that 
it did not seem likely that private insurance 
companies, by themselves, will find it pos- 
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sible to write flood insurance at reasonable 
rates. The bill, in the section dealing with 
coordination with other programs, prohibits 
federal flood insurance where coverage is 
available on “reasonable terms” from pri- 
vate insurers. 


Possible coercion by the RFC of its bor- 
rowers to purchase its insurance is set up 
by a provision that government agencies 
making direct loans or advances, or par- 
ticipating in loans made by private lending 
institutions, for the construction, moderni- 
zation, repair or purchase of property eligi- 
ble for insurance under the act, may require 
flood damage insurance as a condition for 
future financial assistance. 


Other Pending Federal Legislation 


On April 24, 1952, the Senate approved a 
bill (S. 2639) which would provide increased 
unemployment insurance for railroad work- 
ers. The daily benefit rate would be ad- 
justed to provide a minimum payment of $3 
and a maximum payment of $7.50. The 
minimum yearly earnings necessary to qual- 
ify for the benefits would be increased to 
$300. Similar legislation awaits action by 
the House (H. R. 6525). 

Hearings on the Kilday bill (H. R. 5594) 
have not yet been scheduled before the 
House Committee on Armed Services. The 
bill would provide benefits for survivors of 
members of the uniformed services. 

The bill to relieve insurance companies of 
the federal stamp tax in connection with 
transfers of securities to secure performance 
of obligation (H. R. 7230), which was 
passed by the House on April 9, was re- 
ported without amendment to the Senate on 
May 1 by the Committee on Finance. 

Hearings on the Keogh bill (H. R. 4371), 
which would permit the postponement of 
income tax with respect to a portion of 
earned net income paid to a restricted re- 
tirement fund, have been scheduled for May 
13 before the House Committee on Ways 
and Means. 


State Legislation 


Authorization to purchase insurance . . . 
Massachusetts towns are authorized to pay 
50 per cent of the premiums on group life 
insurance for their permanent employees. 
The amount of individual coverage is limit- 
ed to $1,000 for those employees earning less 
than $1,000 annually and to $2,000 for those 
earning $2,000 or more. (Chapter 239, Laws 
1952, H. B. 888, approved April 12, 1952.) 
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Massachusetts cities may provide cover- 
age for injuries to school children while 
they are engaged in shop or laboratory 
work. The coverage would include reason- 
able hospital, medical and surgical expenses, 
(Chapter 247, Laws 1952, H. B. 2231, ap- 
proved April 17, 1952.) 


The Mississippi state forestry commission 
is authorized to purchase liability insurance 
for its vehicles with a coverage limitation 
of 5/10/5. (H. B. 286, approved April 16, 
1952.) 


The civil defense department of New 
Jersey has been authorized to expend funds 
for insurance to distribute the liability for 
benefits payable to civil defense volunteers 
during times of emergency. The authoriza- 
tion was part of an act which fixed total 
disability benefits at $25 per week for a 
maximum of 104 weeks, medical and hospi- 
tal care benefits at $750 for any one injury, 
and death benefits at $1,500. (Chapter 12, 
Laws 1952, S. 61, approved April 10, 1952.) 

The authorization of cities and towns in 
Virginia to purchase insurance has been 
extended to the purchase of group accident 
and sickness insurance on officers and 
employees and their dependents. (Chapter 
587, Laws 1952, H. B. 627, approved April 
3, 1952.) 

Boxing Insurance . . Promoters of 
professional boxing contests in Michigan 
are required to insure each contestant for 
not less than $1,000 for medical and hospi- 
tal expenses incurred because of injuries 
received, and for not less than $5,000 in 
case of death resulting from _ injuries. 
(Public Act 138, Acts 1952, H. B. 327, ap- 
proved April 23, 1952.) 


Doing business . . . Continuation of 
credit to ceding insurers in California on 
their reinsurance in Lloyd’s of London is 
sought by a California senate resolution 
which requests the insurance commissioner 
to postpone the effective date of his Bulle- 
tin 128 to such time in 1953 as will permit 
the enactment of legislation clarifying the 
situation. Bulletin 128, dated March 24, 
1952, notified insurers that California was 
adopting the position of the National As- 
sociation of* Insurance Commissioners that 
reinsurance ceded in Lloyd’s should be 
subject to the same standards as other 
alien reinsurance for the purposes of de- 
termining credit in the financial  state- 
ments of ceding insurers. (S. R. 19-%, 
adopted April 4, 1952.) 

A privilege fee has been imposed on do- 
mestic insurance companies in Michigan. 
The amount of the fee is 5 mills on each 
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dollar of paid-up capital, if any, surplus 
and unassigned funds. The minimum fee is 
$10, maximum $50,000, (Public Act 180, 
Acts 1952, S. 317, approved April 29, 1952.) 


A new Mississippi income tax law makes 
all types of insurance companies specifi- 
cally subject to the state income tax. The 
definition of “gross income” includes insur- 
ance premiums, reinsurance premiums and 
considerations for supplementary insurance 
contracts. The new laa also provides that 
“in the case of insurance companies, any 
amounts in excess of the legally required 
reserve shall be included as gross income.” 


The rate of tax under the new law begins 
with 2 per cent on the first $5,000, 3 per 
cent on the next, 4 per cent on the next, 
5 per cent on the next $10,000, and 6 per 
cent on all over $25,000. All insurance com- 
panies are permitted to exclude premium re- 
turns or credits from gross income. 


The new law, in computing net income, 
allows the deduction of all the ordinary 
and necessary expenses paid or incurred 
during the taxable year in carrying on any 
trade or business, including a reasonable 
allowance for salaries or other compensa- 
tion. Deductions permitted under the pre- 
vious law were retained. 

Two permissable deductions were modi- 
fied to read as follows: “the net additions 
required by law to be made within the tax- 
able year to reserve funds when such re- 
serve funds are maintained for the purpose 
of liquidating policies at maturity,” and 
“the sums, other than dividends paid with- 
in the taxable year on policy or annuity 
contracts when such income has been in- 
cluded in gross income.” (H. B. 38, adopt- 
ed April 16, 1952.) 


Missouri reciprocity provisions for insur- 
ance companies no longer apply to ad 
valorem taxes on real or personal property 
or to personal income taxes. (S. 8, ap- 


proved March 24, 1952.) 


The bonds of Missouri school districts 
having a population of over 300,000 are 
legal investments for insurance compan- 
ies. (H. B. 501, approved April 15, 1952. 


The law relating to the administration of 
New Jersey’s workmen’s compensation fund 
has been amended to provide that when 
the fund exceeds $1,250,000, an amount not 
to exceed $50,000 of the excess may be ap- 
plied toward the cost of administration of 
the Division of Workmen’s Compensation. 
(Chapter 80, Laws 1952, A. B. 386, ap- 
Proved April 24, 1952.) 


What the Legislators Are Doing 


The New York decedent estate law has 
been amended to provide that “debts” pay- 
able by an insurance company, among 
others, may be paid without administration. 
Provisions relating to maximum amounts 
payable within certain time limits to speci- 
fic persons are included. (Chapter 824, 
Laws 1952, S. 1324, approved April 19, 1952.) 

A $1,000 penalty fine is imposed in New 
York for the wilful violation of the statutes 
relating to filings of life, accident and 
health and annuity contract forms, premium 
rates, rules, risk classification and agent 
compensation, (Chapter 595, Laws 1952, 
A. B. 711, approved April 9, 1952.) 


The New York personal property and real 
property laws, in relation to change or ter- 
mination of written agreements have been 
considerably expanded. (Chapter 831, Laws 
1952, A. B. 85, approved April 19, 1952.) 

The cost of investments in common stock 
of domestic insurance companies in New 
York may not exceed the lesser of 3 per 
cent of the total admitted assets or one 
third of the surplus to policyholders of 
the insurance company. (Chapter 482, 
Laws 1952, A. B. 2593, approved April 4, 
1952.) 


Insurance coercion to require a borrower 
or purchaser to obtain insurance on per- 
sonal property through a designated in- 
surer is prohibited in Virginia, effective 
July 1, 1952. (Chapter 317, Laws 1952, H. 
B. 4, approved March 11, 1952.) 


Bonds of the Virginia State Highway 
Commission have been made legal invest- 
ments for insurance companies. (Chapter 
485, Laws 1952, S. 321, approved April 2, 
1952.) 

The Virginia laws relating to the license 
taxes on insurance and insurance companies 
have been rewritten. Taxes shall be based 
on “direct gross premium income,” which 
is defined. The only rate change is the 
new specification for life insurance com- 
panies that premiums paid for additional 
benefits for accidental injury, or to provide 
a special surrender value, special benefit or 
an annuity in the event of total and per- 
manent disability, shall be subject to a tax 
rate of 234 per cent. (Chapter 190, Laws 
1952, H. B, 6, approved March 5, 1952.) 


Financial Responsibility . . . A motor 
vehicle safety-responsibility act has been 


approved in Mississippi. Proof of financial 
responsibility has been set at 5/10/5. The 
bill contains a provision relating to as- 
signed risk plans which states that “the in- 
surance commission shall not under any 
circumstances amend rates or approve 
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minimum premiums which would be greater 
than the existing or prevailing rates on 
the date of the passage of this act to in- 
surance policies issued under the provisions 
of this section.” (S. 7, approved April 16, 
1952.) 

Rhode Island’s new motor vehicle safety- 
responsibility act sets the proof of financial 
responsibility at 5/10/1. (S. 58, approved 
April 29, 1952.) 


Policy provisions . . . The Maryland 
statute relating to the right of suit in 
deaths caused by negligence has been amended 
to provide that where there is no wife, 
husband, parent or child of the deceased, 
then the suit may be for the benefit of any 
relative by blood or marriage who was 
wholly dependent upon the deceased. (Chap- 
ter 16, Laws 1952, S. 3, approved March 
28, 1952.) 

Michigan industrial employees or their 
dependents have been given the right of 
suit against third parties regardless of 
whether compensation was received from 
the employer or his insurance carrier. 
Judgments from such third party suits, 
however, are subject to a deduction of the 
workmen's compensation benefits paid, and 
any balance will act as an advance payment 
by the employer of any future compensa- 
tion benefits. (Public Act 155, Acts 1952, 
S. 193, approved April 24, 1952.) 


Mississippi has raised from $5,000 to 
$10,000 the amount of a life insurance 
policy which may be issued without a medi- 
cal examination. (S. 337, approved April 
2, 1952.) 


Owners of buildings in New Jersey which 
have been designated as shelters from air 
raids, etc, are not liable for the death or 
injury of any person using them for shel- 
ter purposes. (Chapter 14, Laws 1952, 
S. 140, approved April 10, 1952.) 


Owners of buildings in New York which 
are used as shelters during air raids, etc. are 
immune from liability to persons using them 
for shelter purposes. (Chapter 565, Laws 
1952, A. B. 3261, approved April 7, 1952.) 


Beneficiaries in New York of various 
types of insurance proceeds (including pen- 
sions, annuities, supplemental insurance 
contracts, etc.) may now validly and legallye 
designate another person to receive pay- 
ment of such proceeds upon the death of 
the beneficiary. The new law permitting 
such designation further provides that this 
designation of another payee by the original 
insurance beneficiary will not be defeated 
or impaired by any statute or rule of law 
governing the transfer of property by will 
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or gift or intestacy. (Chapter 820, Laws 
1952, S. 1326, approved April 18, 1952.) 

Rhode Island has raised the additional 
burial expense limit under the workmen's 
compensation act from $300 to $500. (H. B. 
538, approved April 25, 1952.) 

Legislative Investigation . . . A con- 
current resolution in Mississippi requests 
the General Legislative Investigating Com- 
mittee to investigate all insurance opera- 
tions in the state and all laws relating 
to the regulation and taxation of insurance 
companies, and to report its findings to the 
next session. (S. C. R. 38, adopted April 
11, 1952.) 

A concurrent resolution in New Jersey 
reconstitutes a joint legislative committee 
to make a study leading to the improve- 
ment of the motor vehicle financial re- 
sponsibility laws and to report its findings 
and recommended legislation to the next 
session. (A. C. R. 16, adopted April 4, 1952.) 


A House commission has been created in 
Rhode Island to investigate the rate charges 
of insurance companies. The commission 
has been given subpoena rights. (H. B. 


1014, adopted April 17, 1952.) 


A Senate committee has been created in 
South Carolina to investigate automobile 
liability insurance rates. The committee 
shall make its report to the Senate at the 
1953 session. (S. 617, adopted March 1, 1952.) 


A Virginia joint resolution directs the 
Virginia Advisory Legislative Council to 
make a study and report upon the feasibility 
of establishing a pool for prepayment of 
hospital costs and other types of medical 
care for public assistance recipients. A re- 
port of its findings and recommended legis- 
lation shall be made not later than Octo- 
ber 1, 1952. (S. J. R. 27, adopted February 
23, 1952.) 

Another Virginia joint resolution directs 
the Virginia Advisory Legislative Council 
to study whether there should be minimum, 
uniform standard provisions in hospitaliza- 
tion insurance policies and whether the ex- 
clusions also should be uniform. The 
report is due September 1, 1953. (H. J. R. 
93, adopted March 8, 1952.) 


Service of Summons . . . To facilitate 
actions against nonresident operators 0! 
aircraft who are involved in accidents of 
collisions in New York, the operation of 
an aircraft from any airfield in the state 1s 
deemed equivalent to the appointment by 
the nonresident of the secretary of state to 
be his true and lawful attorney upon whom 
summonses may be served. (Chapter 748, 
Laws 1952, S. 2540, approved April 15, 1952.) 
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MAY 1952, NUMBER 352 


THE 1951 DRAFT OF THE 


Rome Convention Revision 


Mr. Orr, director of claims, 
United States Aircraft Insur- 
ance Group, New York, dis- 
cusses in his article* the 
provisions of this international 
draft covering damage caused by 
foreign aircraft to third parties 


T APPEARS PROBABLE that a meet- 

ing for the finalization and opening for 
signature of the draft convention on damage 
caused by foreign aircraft to third parties 
on the surface (revised Rome Convention) 
will be held in Rome, September, 1952. 


After careful thought, the writer is re- 
luctantly forced to the following conclu- 
sions: That there is no necessity for this 
type of convention, that it invades state 
sovereignty in local matters and that the 
subject draft contains provisions inimical to 
the American concept of law and justice 
and to the decided detriment of air trans- 
port. More bluntly expressed, it needlessly 
contains provisions in direct conflict with 
established United States law—notably abso- 
lute or automatic liability, which is special- 
interest preferment of one class (the general 
public) over another (that part of the public 
constructive enough to furnish air transpor- 
tation by mutual associations known as 
corporations). It discriminates against air 
transport by imposing upon it the burden 
of insurer of the public—with an inevitable 
increase in cost to the air carriers—and 
American air carriers are particularly dis- 


*Based upon International Civic Aviation 
Organization Docket 6031—LC 129—January 23, 


Rome Convention Revision 


By GEORGE W. ORR 


criminated against in that they, which fly 
most over the high-risk, high-verdict terri- 
tory of the United States, get no protection 
whatever as to limit, whereas foreign air- 
craft, mostly government owned and oper- 
ated, get the protection of limited liability 
over the territory they most fear. 


The writer is taking the time and making 
the rather thankless effort to discuss the 
provisions affecting liability and damages— 
a field in which his experience should give 
his opinion some authority. It must be 
clearly understood that, while I work for 
an insurance group, the interest of aviation 
insurers is not immediately affected by this 
treaty beyond the fact that its interest is 
naturally tied to the interest of its custom- 
ers, the air carrier—except the advantageous 
financial result that it will ultimately pro- 
duce more premium to cover the larger 
losses. The insurance industry is not op- 
posing this or any other law primarily affect- 
ing aviation. That is aviation’s job. 


This discussion is merely to make avail- 
able to all interested, including many air- 
line and government bureau lawyers who 
are experts in other fields, but only theo- 
retically familiar with tort liability, the 
benefit of the writer’s actual experience in 
directing the handling and litigation of avi- 
ation claims. This experience was gained 
from major airline accidents in some 30 
nations, as well as personally directing the 
handling of more than 10,000 aviation tort 
claims in domestic accidents and supervis- 
ing his staff in the handling of more than 


1951, and ICAO Council Docket 7238—C/836— 
December 20, 1951. 
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that number of additional claims. I realize 
that I may be all wrong in my objections 
and suggested solutions, but the important 
points I intend to discuss should at least 
receive the consideration of all interested 
in the subject in the interest of an informed 
final conclusion. 


To impose absolute or automatic liability, 
without permitting a defense of proper care, 
is to make one party the insurer of the 
other regardless of his fault. This violates 
every principle Jf justice concerning dis- 
agreement between parties. It is class or 
social legislation, pure and simple. 


The only excuse is that it protects the 
innocent “public” against corporations oper- 
ating for profit. This attitude ignores two 
important points: 


(1) That airlines, these operating corpo- 
rations, are the public. They are either 
mutual associations of thousands of citizens 
who have invested their savings to make 
possible an operation which is not only in 
the public interest, but has been found to 
be a public convenience and necessity, or 
a government operation found to be so 
necessary for the public interest that the 
airline is being operated by the public itself. 


(2) That if the airline could prove, under 
a provision for a just and practical defense, 
that some other agency caused the damage 
or that it could not avoid it by the use of 
that highest degree of care required of 
common carriers, then the air carrier would 
be just as innocent of any wrong as the 
person damaged. 


The whole argument settles down to 
which of two principles shall prevail: 

(1) Shall liability be based upon fault so 
that only the wrongdoer is penalized or 
(2) shall justice between two parties be 
ignored for the benefit of one class that 
some theoretical committee, so far as lia- 
bility is concerned, appointed in the main 
by governments dominated by socialists of 
one stripe or another, have decreed to have 
superior “humanitarian” claims? For my 
part, I will stick to the theory of having 
our courts, which at least are theoretically 
dedicated to justice, dispense justice rather 


1Orr, ‘“‘What Is the International Civil Avia- 
tion Organization?’’ The Insurance Law Jour- 
nal, February, 1950, p. 94. 

2Comite International Technique d’Experts 
Juridiques Aeriens, CCH Aviation Law Reports 
{| 27,040. 

3CCH Aviation Law Reports { 27,011; 1934 
USAvR 239; 49 Stat. 3000 (1934). The only 
major convention produced by CITEJA to re- 
ceive wide acceptance. 
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than permit an appointive group to rigidly 
fix by law, whether by treaty or statute, 
what they consider to be justice. 


This is not intended as an attack upon 
the International Civil Aviation Organi- 
zation Legal Committee’ or their motives, 
They are men of highest ethical standards 
and professional learning. They are adyo- 
cating what they think is best in utmost 
good faith. However, it is necessarily a 
frank criticism of their practical experience 
and, therefore, their ability to successfully 
deal with the liability aspects of this or 
any other convention. Their eminent stand- 
ing or political connections unfortunately 
do not necessarily fit them to write practical 
liability law or to be competent to judge the 
effect of the law they write. Many have 
been doing this work for years, being for- 
mer members of CITEJA? which wrote the 
original drafts of the Warsaw® and the 
Rome Conventions.“ We must remember, 
however, that both of these treaties are 
considered so unsatisfactory even by the 
authors that they are presently undergoing 
revision.® The principal changes desired are 
not based upon changed conditions (other 
than ideological) but simply that experience 
has shown how inept and impractical the 
original drafts were. We have no assurance 
that any revision they write will be any 
better than those condemned. Rather, the 
drafts submitted so far are evidence to the 
contrary. The new blood added impressed 
me as being government bureau lawyers 
almost entirely without practical experience 
and more interested in paternalistic social 
gains of higher limits and stricter liability 
in favor of what they conceive to be that 
part of the “public” to be protected than 
to get equal justice for the airlines. The 
United States delegation, in the writer's 
opinion, appear to belong to the latter classi- 
fication. ICAO was not created for that 
purpose but principally to encourage and 
develop international air transport. 


The basic objections to the current draft 
are not the items the committee and council 
would have discussed: the maximum limi- 
tation and security for the operators’ lia- 
bility. These items are important, of course, 

*CCH Aviation Law Reports { 27,013-27,014; 
1933 USAvR 284. Only ratifications: Belgium, 
Brazil, Guatemala, Roumania and Spain, mak- 
ing the Rome Convention technically in force 
but of no use since most principal nations do 
not participate. ¢ 

5 Warsaw revision, principal subject of Fighth 
Session ICAO Legal Committee, Madrid, Spain, 
September, 1951, and Subcommittee, Paris, Jan- 
uary, 1952; January 22, 1952, LC/SC ‘‘Warsaw 
WD1/41. 
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but trivial compared to the basic objections. 
Any committee, intent upon reformation of 
the law, prefers to have emphasis and dis- 
cussion directed toward trivial, or at least 
less important, provisions upon which con- 
cessions can graciously be made, than upon 
the basic provisions. The council and other 
committee consideration in Montreal last 
fall concentrated almost entirely upon the 
above collateral issues, I am reliably in- 
formed, on the basis that the Legal Com- 
mittee had finalized the other provisions to 
its satisfaction and they appeared perfectly 
willing to take the committee decision as 
final. Well, I for one do not believe that 
aviation should do so. 


The basic issues, which should make the 
suggested draft completely unacceptable, at 
least to Americans, are: 


(1) Absolute or automatic liability, re- 
gardless of fault; 


(2) Any escape from limitation; and 
(3) Compulsory insurance or security. 


The Legal Committee decided those pro- 
visions and closed the book. They should 
be reconsidered and changed at the confer- 
ence or meeting for finalization, tentatively 
set for September, 1952. But mark my 
words, they will not be changed, since the 
delegates will be much the same as those 
writing the current draft, if the air trans- 
port industry—and principally the Ameri- 
cans—does not intervene. I do not believe 
the insurance industry intends to do so. 


I shall discuss these basic issues in their 
proper order, in connection with my com- 
ment on those provisions of the draft upon 
which my liability experience appears to 
justify an opinion. Absence of comment on 
other provisions does not necessarily imply 
agreement. Certain material previously used 
in connection with this subject will have to 
be repeated. 


Spirit of Draft 
Hostile to Air Transport 


One cannot read the draft without the 
feeling that it is almost punitive in character 
—as though the air operator is forcing an 
unwelcome and vicious activity upon the 
public—which activity will not be tolerated 


*Comments, Fourteenth Session ICAO Coun- 
cil, December 20, 1951, Doc. 7238, C/836 Fore- 
word, p. 3. 

‘Air Commerce Act of 1926, 44 Stat. 568, 49 
USC Sec. 171 and following, as amended by the 
Civil Aeronautics Act of 1938, 52 Stat. 973, 49 
USC Sec. 401 and following. 
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unless and until said operator insures the 
public against any loss whatever because of 
his operations. Exactly the same attitude is 
exhibited as though it were a carnival show 
carting around a lot of venomous snakes o. 
ferocious beasts for its own selfish profit. 
This is simply not true. Air transport has 
been declared by Congress‘ and the Su- 
preme Court to be in the public interest.* 
It is a publicly regulated service to the 
public that is performing a great and needed 
job and doing it well. There seems little 
justice in preferring one party to another 
when both are engaged in legitimate enter- 
prise and neither is at fault. This whole 
draft convention seems permeated with the 
theory that if ever there is a conflict between 
the interest of the air operator and the 
public, the public is arbitrarily given the 
advantage with complete disregard of any 
justice toward the air operator. It is com- 
pletely ignored that the air operator is “the 
public” as well as some person presenting 
a claim. For instance, the United Air Lines 
report issued in April, 1950, states that there 
are 24,000 stockholders of United Air Lines 
—not just a half dozen plutocrats to be 
knocked over for “the people’—and 9,600 
employees depending on this air operator 
for jobs and a living. Our air operators 
are “the people.” They outnumber claim- 
ants for surface damage hundreds to one. 


Experience clearly demonstrates that the 
operator is more likely to be operating with 
every effort to exercise due care than the 
average claimant is to present a legitimate 
and honest claim. If it is the opinion of 
ICAO, its Legal Committee or the Air 
Coordinating Committee that the air trans- 
port operator is conducting his operations 
with callous disregard of the public, air trans- 
portation should be stamped out. However, 
the truth is that these august bodies were 
set up, among other things, to develop inter- 
national civil aviation and to promote its 
orderly growth throughout the world to 
meet the needs of the people for safe, regu- 
lar, efficient and economic air transport.’ If 
they are to carry out such a high trust, it 
is time that they accept the air operator as 
a part of the public—not as a capitalistic 
ogre to be bullied, harrassed and discrimi- 
nated against—and give that industry just 
consideration. 


8U. 8. v. Causby, 2 Avi. 14,189, 328 U. S. 256. 

® Preamble to Chicago Convention, which 
created ICAO, CCH Aviation Law Reports 
{| 28,013, 1945 USAvR 207. 





Invades Local Control 
over Local Torts 


First, let us realize fully just what this 
convention attempts to do and how com- 
pletely foreign it is to our established law 
and thinking. Unlike the Warsaw Conven- 
tion, which affects only those who have 
elected to fly or ship their goods inter- 
nationally, the persons affected by the Rome 
Convention have necessarily had nothing to 
do with aviation. They are the plain citi- 
zens of a country they have chosen or con- 
tinued as their home presumably because 
they are satisfied with the established law. 
Along comes a plane and burns a citizen’s 
home, killing his wife and baby. This is 
a purely local matter. The citizen does not 
care whether the plane was on international 
or domestic flight. He has no connection 
whatever with any flying. He may be ex- 
cused if he feels that his remedy is in local 
law—that a national treaty which attempts 
to control such a local tort is an invasion 
of the right of a state to control the purely 
local happenings within its borders. 


For the government to subject one who 
has chosen to engage in international flight 
to international law is quite justifiable. To 
regulate the actions of persons who endan- 
ger or even interfere with interstate and 
international commerce is equally justifiable 
under our Constitution. But to say to a 
state that one of its local citizens injured 
or damaged in a local accident cannot avail 
himself of the laws of that state just because 
there is an international treaty on a subject 
with which that citizen has no connection 
is an entirely different thing. I personally 
think a proper law covering third-party in- 
jury or damage in international flight may 
be to the advantage of the airlines because 
of diverse and unfavorable laws in so many 
nations, and I am in favor of helping the 
airlines. I cannot discuss this subject, how- 
ever, without at least mentioning this situ- 
ation and wondering if we are not setting 
a precedent of federal control of local mat- 
ters that mighf ultimately prove undesirable. 
Whether one worries about what some 
Democrats call “states rights” or the Re- 
publicans call “statism,” there has got to 


% 13 Corpus Juris Secundum 1253 and follow- 
ing (1939); Wilson and Anderson, 13 Journal 
of Air Law 281 (1942). With few exceptions, 
United States bases liability on fault. Lobel v. 
American Airlines, 3 Avi. 17,738, cert. den. by 
U.S. S. Ct. (March, 1952), which held that even 
with the inference of res ipsa, the burden of 
proof remains with the plaintiff. 
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be a line somewhere if we are to preserve 
what is left of the form of government un- 
der which our union was formed. 


Imposes Absolute 
or Automatic Liability 


“Art. 1 (1) Any person who suffers dam- 
age on the surface shall, upon proof only 
that the damage was caused by an aircraft 
in flight or by any person or thing falling 
therefrom, be entitled to compensation as 
provided by this Convention. Nevertheless 
there shall be no right to compensation if 
the damage is due to noise or the normal 
flight of aircraft through the airspace, or 
if the damage cannot be considered as a 
direct consequence of the incident giving 
rise to the damage.” 


The first sentence in Article 1 (1) imposes 
absolute or automatic liability which, in the 
absence of provisions permitting a practical 
defense on the basis of freedom from fault, 
becomes absolute liability without or regard- 
less of fault. Since this draft contains no 
such provisions, it imposes such liability. 
It is the major objection to this draft, as it 
was the major objection contributing to the 
failure of the original Rome Convention. 
Unless remedied by a fair and honest com- 
promise that has practical value,—not merely 
theoretical value, as later discussed—the 
United States and others interested in ob- 
taining justice for the airlines should refuse 
to discuss any other provision. /t is the sine 
qua non to acceptance! 


Absolute liability is repugnant to United 
States law” and the law of many other 
ICAO member nations that have not changed 
the just provisions of the Napoleonic Code 
by statute. The several European nations, 
including the United Kingdom, which have 
passed statutes imposing absolute liability 
for damage on the surface did so in the 
early era of aviation, when the aircraft was 
looked upon with fear and dread as a dan- 
gerous instrumentality and before the world 
had any real experience with commercial 
aviation.” Air transportation has come a 
long way since those early days. United 
States carriers alone carried some 25 million 
revenue passengers more than 14 billion pas- 
senger miles during 1951 alone.” And no 


1 Of nearly half of the United States jurisdic- 
tions passing absolute liability statutes for 
surface damage by airplanes, all but ten have 
been repealed: Delaware, Hawaii, Minnesota, 
New Jersey, North Dakota, South Carolina, 
Tennessee, Vermont, Montana and Wyoming. 
More may be expected. 

12 American Aviation Daily, December 31, 1951- 
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one in the world that I have heard of, in 
1951 or formerly, suffered either from in- 
ability to get proper damages from air carriers 
or from their lack of financial responsibility. 
Such statutes were also influenced greatly 
by the wave of socialism that has engulfed 
(and wrecked) Europe and the United King- 
dom in the past few decades, resulting in 
much unsound class legislation in favor of 
the masses at the expense of any construc- 
tive enterprise which has earned assets that 
can be looted. Absolute liability—the mak- 
ing of one party the insurer of another 
regardless of merit or justice—is reactionary 
in the extreme. 


Absolute Liability— 
Throwback to Tyranny 


It is a tragic throwback to those ancient 
days when decrees or statutory law promul- 
gated by the tribal chief, sovereign or 
dictator arbitrarily told subjects what they 
could and could not do. The first theory 
of liability may be expressed as the obliga- 
tion to buy off the vengeance of him to 
whom injury or damage had been done. 
The old Anglo-Saxon legal proverb or 
maxim, “Buy spear from side or bear it,” 
expresses the principle that you buy off the 
wrath of the injured or his protector or be 
prepared to fight it out. In other words, 
liability was automatically imposed—as is 
proposed by the subject drafts. Then it was 
a matter of gangster law called the feudal 
system. Now it is a matter of gangster law, 
called various things, including democracy, 
but based on the party in power, whether 
by vote or force, imposing its views upon 
the public without regard to justice as be- 
tween parties. Fortunately, civilization pro- 
gressed. The idea of justice as between 
conflicting parties replaced the harsh law 
that might was right—that the end (as 
conceived by the party in power) justified 
the means, however harsh. The idea of 
liability based on fault replaced the primi- 
tive idea of liability based on vengeance and 
physical conflict. With the development of 
society the general security was affected by 
negligence as well as intentionally inflicted 
wrong. In Roman law the doctrine of 
Aquilian culpa reflected this development, 
liability on the analogy of the lex Aquilia, 
an old statute of the republic providing for 
damage done wrongfully. “One who has 
been at fault must repair the injury due to 
his fault.” It culminated in a famous text 
of the Code Napoleon: “Any act whatever 
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done by a man which causes damage to 
another obliges him by whose fault the 
damage was caused to repair it.” No longer 
did liability depend upon physical strength 
to enforce reparation or fight—the basis was 
solely fault. Absolute liability without fault 
was inconsistent with this development of 
morality and justice. 


In the common law, absolute liability for 
directly caused injury to person or property 
resisted progress into the seventeenth cen- 
tury. But at the end of the sixteenth cen- 
tury the theory of justice was gaining in 
England. ‘In Lord Cromwell’s case, in 1578, 
Coke tells us that the King’s Bench held 
that a statute was against common right 
and reason and so void where it provides 
that “those who do not offend are to be 
punished.” Yet that is exactly what this 
draft proposes. 


The basis of tort liability must be fault. 
Such was the established teaching in com- 
mon law jurisdictions as well as in those 
which derived from Roman law. Such is 
the established teaching with few exceptions 
in the United States today. The proposed 
imposition of absolute or automatic liability 
regardless of fault, as in the subject drafts, 
is directly opposed to those teachings. It 
is a reactionary throwback to those primi- 
tive times before ideas of justice had 
supplanted discrimination in favor of the 
powerful. The powerful used to be the 
monarch, the rich employer, the cartel. Now 
it is the masses. But discrimination is quite 
as unjust, regardless of its beneficiary or 
victim. 


We are told that this is progress and that 
those who propose it are progressives. To 
some, change is progress, whether it fur- 
thers human justice or not. The man who 
would retain the status quo is ridiculed. 
But it is never progress to go backwards. 


Liability a Compromise, 
Not a Surrender 


My suggestion is that undoubtedly a com- 
promise with European standards must be 
made, but let it be a compromise, not a 
surrender. The middle ground, between the 
absolute and unlimited liability of Europe 
and the United States standard of liability 
only on proof of fault, is presumed liability. 
Liability would thus be imposed on the 
carrier to satisfy the European concept of 
responsibility, but it would be recognized 
that if the operator was not guilty of any 
neglect, and could prove it, the American 
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and historic European concept of justice 


should prevail and he would not be held 
liable. 


This can be accomplished, I believe, by 
adding one more phrase to the second sen- 
tence of Article 1 (1): “. . . or if the opera- 
tor proves that he has exercised the highest 
degree of care reasonably consistent with 
his operation, or that the damage was caused 
by the act of third parties or force beyond 
his control.” 


Such a change permits the automatic lia- 
bility to attach but converts absolute to 
presumed liability, preserving fault as the 
basis of liability. 


Presumed Liability— 
A Fair Compromise 


I have suggested above that presumed 
liability is a fair compromise between the 
absolute and unlimited liability of Europe 
and the United States standard of liability 
only on proof of fault. Proponents of abso- 
lute liability immediately counter with the 
statement that presumed liability is a weak 
justification, if in fact it is a justification 
at all, for what is alleged to be the un- 
American practice of limiting liability, since 
the fairly general recognition of the doctrine 
of res ipsa loquitur by our courts is practi- 
cally the same as presumed liability. This, 
of course, shows a complete lack of under- 
standing of the res ipsa loquitur doctrine.” 
There is no space here for a lengthy dis- 
cussion of that doctrine but the following 
brief comparison will have to suffice at the 
moment. 


There are three major differences between 
res ipsa loquitur and a presumption of lia- 
bility imposed by statute law. 


First, the courts recognize res tpsa loquitur 
as an exception to the common law rule 
that a plaintiff must prove the defendant's 
fault and as such they require the plaintiff 
to justify the use of the doctrine by showing 
that the aircraft was in the exclusive control 


McLarty, ‘Res Ipsa Loquitur in Airline 
Passenger Litigation,’"” The Insurance Law 
Journal, December, 1950, p. 879; Virginia Law 
Review 55 (January, 1951). 

™ Jacobs, Evidence in Negligence Cases, p. 75. 

%65 Corpus Juris Secundum 995 (1950). 

16 Shain, Res Ipsa Loquitur, Presumptions and 
Burden of Proof (2d Ed., 1947): Bohlen, ‘‘The 
Effect of Rebuttal Presumptions of Law upon 
the Burden of Proof,’’ 68 University of Pennsyl- 
vania Law Review 307 (1920); Reaugh, ‘‘Pre- 
sumptions and Burden of Proof,"’ 36 Illinois 
Law Review 703 (1942); 10 American Juris- 
prudence 374 (1937); 38 American Jurisprudence 
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of defendant, there was freedom from con- 
tributory negligence and that such accidents 
do not ordinarily occur without negligence” 
Many courts have refused to apply res ipsa 
loquitur in aviation passenger claims because 
the plaintiff failed to justify its application, 
The plaintiff is faced with no such problem 
where a statute imposes presumed liability, 


Second, res ipsa loquitur is a rule of evi- 
dence which, according to most courts, 
creates a mere inference of negligence, and 
the burden of proving negligence by a pre- 
ponderance of the evidence remains with the 
plaintiff.” However, presumed liability im- 
posed by statute places the burden of provy- 
ing freedom from fault, by a preponderance 
of the evidence, squarely on the defendant. 
In other words, res ipsa aids a_ plaintiff 
in proving negligence * but presumed liability 
frees the plaintiff from proving anything and 
places all of the burden squarely on the 
defendant. 


Finally, the ultimate effect of the two 
doctrines, which in the final analysis is the 
crucial test, is quite different. In almost 
every aviation passenger case in which res 
ipsa has been invoked, the court or jury has 
found a verdict for the defendant, whereas 
instances are rare indeed in which a defend- 
ant’s verdict is reached where liability is 
imposed by statute. For instance, in only 
one case that I recall under the Warsaw 
Convention, which imposes presumed lia- 
bility, has a United States court or jury 
found for the defendant. 


I used the word “alleged” above in re- 
ferring to the claim that it is against Ameri- 
can precedent to limit liability because the 
fact is that there is good United States 
precedent for limiting liability, both in the 
case of wrongful death and tortuous injury. 
With respect to wrongful death, one third 
of our jurisdictions have set the precedent 
of limiting liability’ whereas only nine 
states prohibit limiting recovery.” Almost 
every state in the union limits recovery 
because of bodily injury in connection with 









1008 (1941); 65 Corpus Juris Secundum 1021 
(1950); Nebel v. Burrelli, 41 Atl. (2d) 873. 

17 Alaska, $15,000; Colorado, $10,000; Illinois, 
$20,000; Indiana, $15,000; Kansas, $15,000; 
Maine, $10,000; Massachusetts, $15,000; Minne- 
sota, $17,500; Missouri, $15,000; New Hampshire, 
$15,000; Oregon, $15,000; South Dakota, $10,000; 
Virginia, $15,000; West Virginia, $10,000; Wis- 
consin, $15,000; and New Mexico (carriers), 
$10,000. 

%® Arizona, Arkansas, Kentucky, New York, 
Ohio, Oklahoma, Pennsylvania, Utah and Wy- 
oming. 
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their workmen’s compensation laws, where- 
as only five prohibit a limitation upon recov- 
ery for bodily injury.” 


“In Flight’ Definition 
Should Be Clarified 


“Art. 1 (2) For the purposes of this Con- 
vention, an aircraft is considered to be in 
fight from the moment when power is 
applied for the purpose of actual take-off 
until the moment when the landing run 
ends. In the case of an aircraft lighter than 
air, the expression “in flight” means the 
period from the moment when it is detached 
from the surface until it becomes attached 
thereto.” 


While the definition in the first sentence 
is an improvement on former drafts, similar 
wording used in insurance policies has 
caused considerable confusion, controversy 
and litigation. It is often a difficult question 
of opinion as to just when the landing run 
ends and when the plane enters its taxi 
phase. The text should make this as definite 
as possible. I believe much controversy and 
litigation can be avoided by adding these 
words to this sentence: “by the aircraft 
either coming to a stop or power being 
applied to continue its forward progress.” 


The sentence would then read: “an air- 
craft is considered to be in flight from the 
moment when power is applied for the pur- 
pose of actual take-off until the moment 
when the landing run ends by the aircraft 
either coming to a stop or power being 
applied to continue its forward progress.” 
The object of this change is to substitute 
a question of actual fact for one of opinion. 


Although my experience with lighter-than- 
air operation is limited, I have known of 
accidents happening that should be in the 
“flight” category after the aircraft had be- 
come attached to the ground to the extent 
of having its lines grasped, but before 
ground control had been established. I be- 
lieve it would reduce controversy to omit 
the last four words, “it becomes attached 
thereto,” and substitute “surface attachment 
again establishes control of the aircraft.” 


Damages Provided 
Should Be Sole Liability 


“Art. 2 (1) The liability for compensation 
contemplated by Article 1 of this Conven- 


tion shall attach to the operator of the 
aircraft.” 


It should be clear that the damages pro- 
vided by the convention should be the sole 
liability for damages growing out of acci- 
dents under its jurisdiction. The word “sole” 
should therefore be inserted between the 
first and second words, “The” and “lia- 
bility,” so that it would read: “The sole 
liability for compensation “3 


A second sentence should be added to (1): 
“No action for damages shall lie against the 
agents or servants or the owner or any other 
person except as specifically provided herein.” 


Unfair to Make 
Owner Procure Joinder 


“Art. 2 (3) The registered owner of the 
aircraft shall be presumed to be the operator 
and shall be liable as such unless, in the 
proceedings for the determination of his 
liability, he proves that some other person 
is the operator and procures the joinder 
of such other person in the proceedings if 
such joinder is legally possible under the 
law of the court having jurisdiction.” 


It may be all right to make the registered 
owner the presumptive operator and to place 
upon him the burden of proving otherwise, 
but it is rank injustice—one of the many 
instances of the punitive penalty put upon 
aircraft ownership—to put upon him the 
burden of “procuring the joinder.” The 
sentence should end after “some other per- 
son is the operator,” and the balance of 
the sentence should be deleted, beginning 
with “and procures the joinder.” 


Short Lease Liability 


“Art. 3 If the person who was the opera- 
tor at the time the damage was caused had 
not the exclusive right to use the aircraft 
for a period of at least 30 days, dating from 
the time when such right commenced, the 
person from whom that right was derived 
shall be liable jointly and severally with the 
operator, each of them being bound in ac- 
cordance with the provisions of this Con- 
vention.” 


Apparently in this campaign of aircraft 
ownership persecution, the owner or lessee 
operator for more than 30 days is to be the 
insurer of every operator he intrusts with an 
aircraft for less than 30 days. There seems 





” Arizona, Arkansas, Kentucky, Pennsylvania 
and Wyoming. 
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no necessity for this pyramiding of one 
surety on another just to be sure this poor 
helpless public is protected. Short leases are 
a large part of the small, nonscheduled com- 
mercial operators’ business. There is no 
sound reason why the lessee or charterer 
for less than 30 days is less responsible 
or less amenable to regulation under this 
treaty than those for a longer period. This 
whole article should be omitted. 


Owner Should Not 
Insure Unauthorized Use 


Article 4 (1), continuing the paternalis- 
tic concern, makes the operator jointly 
and severally liable for the acts of agent 
or servant, even though acting beyond the 
scope of his authority, if he “makes use of 
an aircraft while performing functions for 
which he is employed.” In (2) the operator 
in control is even made responsible jointly 
and severally with a person who makes use 
of an aircraft in the operator’s control 
without his consent “unless he can prove” 
not that the operation was without his con- 
sent, which he would properly have to do, 
but “that he has taken proper measures 
to prevent such use or that it was impos- 
sible for him to do so”! In other words, 
to own an airplane is such a heinous affront 
to the public that a guard practically has 
to stand over it constantly to insure the 
public against any harm, regardless of the 
custodian’s fault. 


The article should read as follows: “The 
person entitled to the navigational control 
of an aircraft shall not be liable if he 
proves that it was being operated without 
his consent or by a servant or agent out- 
side the scope of his authority.” 


Contribution by Injured 
Should Bar Recovery 


“Art. 6(1) No person who would other- 
wise be liable under the provisions of this 
Convention shall be liable for damage if 
he proves that the damage was caused 
solely through the negligence or other 
wrongful act or omission of the person who 
suffers the damage. When the damage is 
contributed to by the person who suffers 
the damage, the liability shall be reduced 
to the extent to which the person liable 
proves that the damage wes contributed to 


* Contributory negligence almost universally 
bars recovery in United States jurisdictions. 
Except for admiralty, I have found comparative 
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by the negligence or other wrongful act or 
omission of the person who suffers the 
damage.” 


Contribution by the claimant is usually 
enough to bar recovery, but not when the 
claimant’s rights are being protected so 
solicitously. They make defense as difficult 
and narrow as possible. To avoid liability, 
the operator has to prove that the damage 
was caused solely by the claimant. Even 
if the claimant is proved to have con- 
tributed, the highly unsatisfactory doctrine 
of comparative negligence is applied.” The 
first sentence should be altered to read: 
e if the damage was contributed to by 
the negligence or other wrongful act or 
omission of the person who suffers the 
damage.” The second sentence should be 
eliminated. 


“Art. 6 (2) The expression ‘person who 
suffers the damage’ for the purpose of this 
Article, shall include the servants or agents 
of such person, when acting within the 
scope of their authority, and a person whose 
death or injury is asserted to give rise to 
damage.” 


I am not sure what this means, but I 
am afraid it means that not only the per- 
son suffering injury or his heirs but any- 
one who can claim damage from the harm 
done to the person suffering injury can 
also prosecute a claim; for instance, an 
employer. If so, we are off to the races! 
This should be changed to confine the per- 
son having the right of action to the owner 
of property damaged, or his estate, and 
the person injured, or in case of death, his 
personal representative for the benefit of 
his legal heirs as determined by the laws 
of the state of the decedent’s legal residence. 


“Art. 7. When damage for which a right 
of compensation is granted by Article 1 has 
been caused by two or more aircraft, the 
operators of the aircraft concerned shall 
be liable jointly and severally to the extent 
to which their obligations are concurrent, 
and for the excess each operator shall be 
bound under the conditions and limitations 
governing his liability under this Con- 
vention.” 


This further illustrates the determination 
of the committee to hold the air operator 
liable regardless of merit. So far as the 
claimant is concerned, the operators are 
jointly and severally liable, even though 
one of them may be able to prove complete 


negligence applied only in Iowa, Mississippi, 
Nebraska, South Dakota and Wisconsin. 
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innocence of any wrong. Such favoritism 
of one class (the claimant) over the other 
(the operator) is simply inexcusable. If a 
defense is allowed, as I have suggested, the 
innocent operator could avoid liability upon 
proof of due care. It is certainly not the 
just obligation of such an innocent operator 
to insure the liability of a negligent operator 
just to make sure another innocent party 
suffers no loss... 


Article 8 graciously extends to certain 
parties whom the present draft outrageously 
discriminates against: “all of the defenses 
which are available to an operator under 
the provisions of this Convention.” The 
trouble is, of course, that the defenses, if 
they can be classed as such, are completely 
inadequate. 


“Art. 9 Neither the operator, the owner, 
any person liable under Article 3, nor their 
respective servants or agents, shall be lia- 
ble for damage on the surface caused by 
an aircraft in flight or any person or thing 
falling therefrom otherwise than as ex- 
pressly provided in this Convention, except 
in the case of such a person who is guilty 
of an act or omission done with intent to 
cause damage.” 


I presume that this article is supposed 
to make the liability solely that of the 
operator as I discussed under Article 2 (1). 
If corrected as I suggest, this paragraph 
could be eliminated. The objection to it is 
that it tries to enumerate just who is ex- 
empt from further liability, instead of saying 
flatly that it is the sole liability. Such a 
method encourages litigation if some imagi- 
native claimant can think up someone left 
out of the enumeration. This fatal and 
completely unacceptable exception is thrown 
in for the ridiculously remote person who 
is guilty of an act or omission done with 
intent to cause damage. Such an exception 
renders almost useless the provision as it 
creates a situation dependent upon the de- 
termination of fact by a court or jury. The 
theorist thinks it is protection to 
require proof of intent. The practical trial 
man knows that nothing is tough to a jury 
that wants to render a verdict, either 
because of sympathy or prejudice. 
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with this Convention has a right of re- 
cojirse against any other person.” 


It will be noted that after the solicitous 
committee has protected the claimant in as 
foolproof (as well as justiceless) manner 
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as was humanly possible, it does not give a 
hang what happens to the air operators. 
Innocent of any wrong or not, anyone who 
dares use the public highways of the air 
must insure that part of the public which 
uses the surface. Then, tf he can get legal 
service and prove his case and find assets 
from which to collect, it’s just fine with 
the organization entrusted by the Chicago 
Convention and some 60 nations of the 
world to develop and promote civil avia- 
tion! Isn’t that sporting? 


Limits Not Limits 
When Subject to Escape 


“Art. 11 (1) Subject to the provisions 
of Articles 12 and 13, the liability for dam- 
age contemplated in Article 1, for each air- 
craft and incident, in respect of all persons 
liable under this Convention, shall not 
exceed: 


(a) 500,000 francs for aircraft weighing 
2,000 kilograms or less; 


(b) 1,500,000 francs for aircraft weighing 
more than 2,000 kilograms, but not exceed- 
ing 6,000 kilograms; 


(c) 1,500,000 frances, plus 125 francs per 
kilogram over 6,000 kilograms in weight of 
the aircraft, up to a maximum of 10,000,000 
francs.” 

It is difficult to generate much interest 
in the matter of limits of liability when the 
truth must be recognized that any limits 
finally decided upon will offer little protec- 
tion to air carriers so long as there are 
provisions for escape from any limitation. 
I would not say that the limits are un- 
important because they have furnished days 
and weeks of entertaining debate in lovely 
social and scenic surroundings; their higher 
than usual standards throughout most of 
the world will certainly encourage higher, 
more costly claims—particularly when being 
imposed upon “foreigners”; and in a really 
great catastrophe, any hope for some limita- 
tion would be helpful. 


ICAO Document No. 7238 C/836 throws 
some interesting light on the subject. This 
is the “Comments by the Council on the 
Mexico ‘City Draft.” There are several 
pages of the most scholarly and convinc- 
ingly written summaries of statements and 
conclusions one could desire. They sound 
great until you realize that the statements 
from which the conclusions are drawn are 
taken from thin air, so far as the subject 
application is concerned. 
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Discriminates Against Air Operator 


The statement of objectives sounds excel- 
lent: To establish uniformity respecting 
liability of aircraft operators to persons 
on the surface, “balancing,” legitimate inter- 
ests and desires of aircraft operators against 
those of the general public.” But the 
“balancing” is where the rub comes. 


Do you know what the “legitimate inter- 
est and desires” of the aircraft operator 
are, in the opinion of this council, set up 
to develop and promote civil international 
aviation? 


Is it to sincerely limit liability so the 
airline can economically cover a known 
maximum liability? No indeed. There are 
a number of escapes provided from limita- 
tion, the most dangerous one (discussed 
later under Article 12) leaving it up to a 
court, where the defendant is a foreigner, 
on a purely factual situation. Any lawyer 
familiar with tort trials knows what a 
prejudiced court can do in arriving at 
wanted facts. 


Is it to protect the air operator from 
excessive or “run away” verdicts that often 
occur? No indeed. Anything the claimant 
can get is all right with aviation’s pro- 
tectors, so long as it is short of major 
catastrophe. 


What then is the balance on the scales 
on the air operators’ side? An insecure 
and uncertain aggregate liability limit just 
short of a complete financial catastrophe! 
That is what the ICAO Council considers 
the legitimate interest and desires of the 
air operators to be. 


Are they so miserly with respect to the 
claimant? My, no! He gets everything on 
a platter made as foolproof as human in- 
genuity can fashion it. No lack of imagi- 
nation there. The legitimate interest and 
desire of the public means: absolute lia- 
bility. It does not matter how innocent 
of any fault the demon of the air may be, 
he insures the claimant against injury or 
damage. They go so far as to make the 
innocent jointly liable with the guilty and 
leave it up to him to get his money back 
if he can. 


They offer unlimited property damage, 
within the maximum aggregate limit, for 
any amount a home jury can be persuaded 
to tax against a foreigner with no control 
over liability, such as a defense of proper 
care, 


A limit on individual bodily injury is 
extended, far beyond that established by a 
widely accepted international (Warsaw) 
convention, well beyond average airline 
death settlements, about equal to the high- 
est limit ($20,000) provided even by the 
reputedly high damage American states 
which limit liability for wrongful death,” 
and higher than practically all states which 
limit liability for damages because of injury 
under workmen’s compensation laws which 
likewise impose liability. Further, they 
place absolute liability even upon known 
innocent persons as insurers of others under 
certain circumstances, 


Perhaps I am old fashioned enough to 
misunderstand the modern meaning of the 
word “balance.” I was taught that it means 
equality. That the council does not have 
this understanding is illustrated by its own 
statements: 


It is claimed that the air operator is 
accorded protection against catastrophe “save 
in the exceptional cases where he intended 
to cause damage or where he was opera- 
ting the aircraft illegally.” This very 
important exception makes the statement 
inaccurate, to express it mildly. It throws 
into constant jeopardy the one advantage 
to the air operator. It also takes great 
credit for the “special limitation on his 
liability, for personal injury or death, to 
any one person.” As mentioned, this limita- 
tion, while certainly better than none, is 
unprecedentedly high—300,000 gold francs 
(about $20,000). In other words, all they 
claim to give the air operator is a limita- 
tion always subject to doubt until after 
expensive litigation, and a bodily injury 
limitation excessively high by all known 
standards other than infrequent “run-away” 
verdicts. 


But note their own list of the benefits to 
their public:™ 


“The third party on the surface, on the 
other hand, needs assurance that in acci- 
dents in which he suffers loss, he will be 
able to recover, with a minimum of litiga- 
tion, the full amount of his damages. The 
Convention seeks to afford him this protec- 
tion by providing that he may sue in the 
courts of the place where the damage 
occurred, by giving him rights of direct 
action against the insurer in certain cases, 
by taking from the operator the defense of 
‘no negligence’ which is now available 
to him in a number of jurisdictions, and 
by setting liability limits at a level which 


ie eae 


21 Doc. 7238, Art. 4, p. 3. 
2 Footnote 17. 
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23 Doc. 7238, Art. 5, p. 4. 
** Doc. 7238, Art. 6, p. 4. 
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the drafters hoped would in all normal 
cases be sufficient to assure him full re- 
covery of his damages.” 


Perhaps the “balance” is sociologically 
sustained. Certainly, the “haves” are soaked 
in favor of a privileged class, the claimants, 
regardless of merit. 


No Sound Basis 
for Estimating Increased Cost 


The council has considerable to say about 
statistics and costs. Give a government 
“economist” some figures and a desired 
result and he is always accommodating. 
But the truth of the matter is that there 
are no figures upon which to base an esti- 
mate of cost because existing figures are 
based upon the existing laws of various 
lands—not upon the law under considera- 
tion. What liability to third parties on the 
surface costs under present laws has no 
relationship with the cost under a law 
deliberately designed to make the air oper- 
ator the insurer. 


The council reports general agreement 
on two factors:™ 


(a) The limits should not be set so high 
as to cause the cost of third party insurance 
to become an excessive burden on interna- 
tional civil aviation. 


(b) The limits should be set high enough 
to cover compensation to third parties in 
all but extremely rare catastrophic accidents. 


This is typical of the council’s interest. 
Not a thing about justice to or aid for the 
development of international air transpor- 
tation. There is only one interest: What 
is the very most the airlines can pay with- 
out excessive burden and what is the 
greatest burden that can be piled on the 
back of the airlines without also breaking 
them and thus making it impossible for 
them to perform their vital function? 


Certainly insurance costs have been rea- 
sonable and for limits in excess of presently 
proposed requirements. Those costs are 
based upon a phenomenally good past ex- 
perience and laws different from the pro- 
posed “claimants’ dream.” Experience can 
change rapidly—witness the three recent 
surface disasters in a two-month period 
in one small community (Elizabeth, New 
Jersey)— and heaven only knows what claim 
costs will be under this proposed “come- 


* Doc. 7238, Art. 8 (a) and (b), p. 4. 
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and-get-it” law. Why a group of theoreti- 
cal gentlemen (certainly on this subject) 
insist upon forcing a law upon the public 
and the airlines that is not needed and 
based upon pure speculation is difficult to 
understand. Who has heard of a legitimate 
claimant failing to collect? For instance, 
there is not the slightest doubt in anyone’s 
mind that those damaged in the Elizabeth, 
New Jersey accidents will get just settle- 
ment of their claims. It is especially diffi- 
cult when we realize that it is being written 
into the most inflexible form of all law— 
an international treaty or convention that 
must be confirmed by many nations without 
change to be of practical value. Could it 
be that CITEJA and its successor ICAO 
Legal Committee feel that conventions are 
expected of them and they will grind them 
out whether or not there is any real de- 
mand? If they want to help aviation, these 
gentlemen could work on their respective 
nations to repeal unjust absolute liability 
laws and then leave justice to the courts 
instead of trying to write their ideas of 
justice into a form of law almost as un- 
changeable as that of the Medes and Per- 
sians. Unfortunately, assistance to aviation 
seems to be of least interest. 


The council’s arguments for increasing 
the limits of liability, which movement, 
I understand, was led by our own United 
States representatives in the Montreal, 1951 
deliberations, are most revealing. For in- 
stance: “They feel that states will be 
mindful of the legitimate demands for pro- 
tection of the general public, and that they 
will not surrender the rights which the 
citizens of most states now have to claim 
full compensation for losses caused by for- 
eign aircraft, unless a very strong case can 
be made that it would be unfair to ask the 
operators of those aircraft to pay the neces- 
sary insurance premium to cover full com- 
pensation.” * Again we are impressed with 
the absence of any interest in helping the 
airlines. Nothing is said about protecting 
the airlines from excessive verdicts or let- 
ting them plan their expense with a known 
maximum of liability. The giving up of 
the rights to full compensation by the pub- 
lic is stressed, but not a word is said about 
the imposition of liability when the burden 
of proof is now on the public in United 
States and Canada, the nations of greatest 
operations (a discrimination practiced against 
no other common carrier), and is subject 
to defense in all nations not having specific 
statutes on the subject. The sole concern 


26 Doc. 7238, Art. 17, p. 6. 





is obviously to get the claimants (who are 
lovingly referred to always as the “public”) 
the last possible dollar that will not abso- 
lutely break the back of the airline. 


So much for the “much ado about noth- 
ing” limits that do not limit. If I may be 
allowed to join the guessing game I would 
say that the limits as now provided are 
quite adequate and would be acceptable if 
absolute liability is changed to presumed 
liability by permitting a practical defense 
of proper (the highest degree of) care, and 
all provisions for escape from limits, for 
any cause, are eliminated. Of course, there 
is really no excuse, except the social desire 
not to soak the little fellow as much as 
you do the big fellow, in providing a slid- 
ing scale of maximum liability. Our largest 
surface losses have come from fire and a 
small plane can start a fire as well as a 
large one. But I am glad to see some 
aeronautical operator get a break. 


Limit on Damages 
for Bodily Injury Excessive 


“Art. 11 (2) The liability in respect of 
loss of life or personal injury shall not 
exceed 300,000 francs per person killed or 
injured.” 


Three hundred thousand francs of 65% 
milligrams of gold of millesimal fineness 
900 (as provided in Article 11 (4)) is 
roughly $20,000 at $.006335 per franc, the 
established value of gold in the United 
States. That is far beyond any average 
limitation of which I know on recovery for 
wrongful death. Only one state in the 
United States now has a $20,000 limit 
(Illinois) and the average limitation in the 
17 United States jurisdictions that limit 
liability (and remember, no liability, abso- 
lute or presumed, is imposed) is under 
$15,000.% The world average, both hemi- 
spheres, is nearer $10,000.% The average of 
laws throughout the United States and the 
world which impose liability and _ limit 
recovery for nonfatal injury (the master- 
servant laws) is less even than the limita- 
tion on death. But true to form, the ICAO 
Legal Committee sees to it that the claim- 
ant is liberally protected at the top amount 
it hopes might be accepted. In addition 
to its importance in connection with this 
convention, it is also of great importance 


= Footnote 17. 


to those proponents of raising the limit 
provided by the Warsaw Convention. Three 
hundred thousand here would make excel- 
lent propaganda and will certainly be used 
as a precedent in raising the 125,000 francs 
now provided by the Warsaw Convention. 
Few people are killed on the surface, but 
to increase the cost of claims 2% times 
under the Warsaw Convention—as an in- 
crease in the liability limit to 300,000 francs 
would certainly do—would be a consider- 
able burden on the airlines. The limit on 
individual recovery should be the same as 
the Warsaw Convention—125,000 francs. 


Provides Escape 
from Any Limitation 


“Art. 12 (1) If the person who suffers 
damage proves that it was caused by a 
deliberate act or omission of the operator, 
his servants or agents, done with intent to 
cause damage, the liability of the operator 
shall be unlimited, unless such act or omis- 
sion was done with the object of avoiding 
greater damage, or unless, in the case of 
an act or omission of the servants or agents 
concerned, the operator proves that it was 
done without his express authority.” 


This, of course, is the escape to which 
I so strongly object. The theorists say 
that a person who causes injury or damage 
by deliberate act or omission does not de- 
serve any consideration—and I heartily 
agree with them. But the practical point 
is that it is purely a factual matter and in 
the United States the determination of 
questions of fact is left up to a jury. 
Whether court or jury, it provides a loop- 
hole through which the limitations can be 
voided under pressure of sympathy, preju- 
dice or political expediency. Again, the 
theorists say that a deliberate act or omis- 
sion is difficult to prove. It is certainly 
more difficult than the original provision, 
but nothing is difficult to prove before a 
court that wants to find a popular result. 


There was a recent case where wilful 
misconduct was alleged to avoid the War- 
saw limitation, based on the violation of a 
Civil Air Regulation.” After a verdict of 
wilful misconduct had been brought in, the 
judge said that even if the violation was 
found, “I can not see how any jury could 
find that the violation which they evidently 


Goepp v. American Overseas Airlines, N. Y. 


2 ; 
*8 Several European nations, Brazil, Mexico, Cty., N. Y., 1951. 


etc., limit imposed liability to Warsaw limits 
($8,300) or less. 
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found could possibly be the proximate cause 
of this accident.”” The justice of that 
statement was obvious. But when it came 
to setting the verdict aside, that same judge 
denied the motion, later finding a rather 
roundabout situation under which the find- 
ing might be justified. One needs little 
imagination to visualize what most courts 
would be tempted to do concerning litiga- 
tion between a large foreign corporation 
(the foreign airline) and a local claimant. 


The tragedy of the present provision is 
this: The situation in which an air oper- 
ator, responsible enough to be certificated 
for international air carriage, would by de- 
liberate act or omission do damage is so 
fantastically remote as to border on the 
ludicrous. Yet the defense of this provi- 
sion has been so fanatical that we have an 
escape from liability retained which makes 
the limit uncertain on every case and en- 
courages expensive litigation in the hope 
of avoiding the limit—all to protect a ridicu- 
lously remote possibility! 


Any escape from the limit of liability 
must be eliminated. The only possible 
benefit claimed for the air operator by this 
convention is held in jeopardy so long as 
there is an escape possible under any cir- 
cumstances! 


Compulsory Insurance 
Invites Political Pressure 


“Art. 15 (1) Any Contracting State may 
require that the liability of the operator of 
an aircraft registered in another Contract- 
ing State, in respect of damage contem- 
plated in Article 1 sustained in its territory, 
shall be secured by means of insurance up 
to the limit applicable according to the 
provisions of Article 11.” 


I am a lawyer and claims man and do 
not pretend to be an insurance expert. 
Comments on the insurance provisions will 
doubtless be made by that industry. But 
compulsory insurance has been so unsatis- 
factory, as applied to automobiles in Massa- 
chusetts that, althotigh studied by legislators 
in all other United States states and all 
Provinces of Canada, no other state or 
Province has adopted it. It is not required 
under the Warsaw Convention and I be- 
lieve no one has ever failed to get the just 
damages he was legally: entitled to, either 
under the Warsaw Convention or for dam- 
age done by foreign (or any other) aircraft 





*Quoted from court stenographer’s tran- 
Script. 
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on the surface. Two major objections occur 
even to the inexpert in insurance: 


(1) As soon as insurance is required by 
law it is placed in politics and there is 
immediate political pressure from the pub- 
lic, and then it is necessary to regulate the 
insurance for the benefit of the most voters, 
rather than in accordance with sound in- 
surance practice. This has certainly been 
the experience, as I am informed, in Mas- 
sachusetts. 


(2) Requirements are written into the 
law that may turn out to be undesirable 
and it is difficult to change the law, espe- 
cially an international convention depending 
upon wide acceptance. The certificate re- 
quired by (4) of this Article 15 is an 
example of a great many theoretical law- 
yers trying to write an insurance policy 
into a law. 


Any reference to insurance or any other 
security should be eliminated because there 
is certainly no proven need for it. Our 
theorists simply think it would be a good 
thing. If there is any doubt that just legal 
obligations will be met, it might be pro- 
vided that no operator may continue to 
operate in any nation adhering to the con- 
vention while there is an unpaid judgment 
against him which is not secured to the 
satisfaction of the authority in the nation 
of registry that grants permission for inter- 
national operation. The idea I have in mind 
is along the line of the financial responsi- 
bility laws of most American states and 
Canadian provinces which operate instead 
of compulsory insurance. My own feeling 
is that the dangerous and controversial 
matter of security be omitted entirely from. 
the treaty until actual experience proves 
that a remedy is necessary. When the need 
is actual and known the remedy can then 
be specific and is more likely to give the 
relief needed. 


Unsound to Attach 
Insurance to Aircraft 


“Article 15 (4) The State overflown may 
also require that the aircraft shall carry a 
certificate issued by the appropriate author- 
ity of the State where the aircraft is regis- 
tered certifying that insurance has been 
effected in accordance with the provisions 
of paragraph (2) of this Article, or that 
other security has been furnished in accord- 
ance with the provisions of paragraph (3) 





of this Article; unless a certified copy of 
such certificate has been filed with the 
appropriate authority designated by the 
State overflown. The form of such certifi- 
cate is set out in the Annex of this Con- 
vention.” 


The certificate provides: 
“It is hereby certified that the aircraft 


with Registered Number .+. has been duly | 


insured for the period from to 

for flights over the following territories 
prpiera against the risks of liability of 
the operator contemplated by the Conven- 
tion of in accordance with the 
provisions of, and up to the limit specified 
in, the said Convention as appropriate to 
the said aircraft, with an insurer or group 
of insurers authorized or permitted by the 
State of Registry of the said aircraft, and 
whose financial responsibility has been veri- 
fied by that State; or that, for the same 
period, and in respect of the same terri- 
tories, such risks of liability have been 
properly secured by guarantee or deposit, 
as alternatively required by the said Con- 
vention and authorized or permitted by the 
State of Registry of the said aircraft.” 


This form of certificate appears to be 
giving the insurance industry great concern. 
It makes the insurance attach to the air- 
craft rather than a specific assured. Such 
a certificate cuts across all basic principles 
of rating and insurance. The insurance 
industry should never accept a certificate 
applying to just anyone owning an aircraft. 
Even a compromise permitting, say, 15 
days grace on transfer of an aircraft to 
another person would appear quite as un- 
desirable. It seems to me that it would 
be buying a pig in a poke to take just any- 
one as an assured, without regard to facili- 
ties or reputation, for 15 days or any other 
length of time. Again we see illustrated 
where the interest of the drafters lies. 
The claimant is to be protected even if a 
perfectly innocent seller in good faith has 
to be made the insurer of a purchaser 
until he gets around to complying with the 
convention. 


Permits Direct Action Against Insurer 


Article 16 provides, or limits, the de- 
fenses that an insurer may set up against 
third parties. Beyond saying that they are 
as inadequate and restricted as possible, 
I prefer to leave discussion to others more 
technically qualified than I am. I would 
call attention, however, to (4) of this arti- 
cle, a dangerous provision that permits a 
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direct action against the insurer by claim- 
ants in certain circumstances. This is dan- 
gerous not only in connection with the 
immediate effect, but as a precedent. 

Chapter IV, beginning with Article 19 
covers rules of procedure and limitation of 
actions. While important, I will confine the 
discussion here to the more important basic 
fundamentals. However, two important 
provisions should be noted. 


Other Objectionable Provisions 


Article 20 (1) provides that actions may 
only be brought before courts of the place 
where the damage occurs. Coupled with 
the provision applying the treaty only to 
foreign aircraft, this means that all defend- 
ants will be “foreigners” sued by local 
claimants. 

Article 20 (4) and (5) provides some- 
thing with which, as far as I know, the 
United States has never agreed. That is, 
that decrees of the court of a foreign nation 
shall be enforceable in the courts of any 
other adhering nation, without question or 
review on their merits. 


Applies Only to Foreign Aircraft 


“Article 22 (1) This Convention applies 
to damage contemplated in Article 1 caused 
in the territory of a Contracting State by 
an aircraft registered in another Contract- 
ing State. 

“(2) For the purpose of this Convention 
a ship or aircraft on the high seas shall be 
regarded as part of the territory of the 
State in which it is registered.” 

This is the provision applying the con- 
vention only to foreign aircraft. In addition 
to the escape clause and other provisions, 
this adds a considerable area, especially to 
United States aircraft, where the only bene- 
fit of the convention to the aircraft operator— 
the limitations—may be voided. That is why 
all the emphasis being given the amount 
of limitations is overshadowed by the hush- 
hush, “completed” items of absolute liabil- 
ity and any escape from limitations. For 
example, United States aircraft begin and 
terminate most of their flights over Ameri- 
can territory and over the high seas. /f 
United States air operators are accepting this 
treaty to get some limitation, they are selling 
their birthright for ,a mess of pottage. They 
positively do not get a limitation in many 
circumstances and whether they get it or not 
in others is on the lap of the gods. 


(Continued on page 346) 
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Res Judicata 
and the Employer-Employee Relationship 


By ROYAL H. BRIN, Jr. 


The author, associate member of 
Strasburger, Price, Kelton, Mil- 
ler & Martin, Dallas, Texas, 
discusses the applicability of 
res judicata to employer-em- 
ployee situations in three differ- 
ent types of cases 


a. PRINCIPLE of res judicata is 
fundamental in American jurisprudence; 
questions determined in one action may not 
be relitigated in any subsequent action by 
the parties or their privies. The usual state- 
ments of the doctrine expressly limit its 
applicability to the parties and their privies. 
In this connection, the Supreme Court of 
the United States in Bigelow v. Old Dominion 
Copper Mining & Smelting Company, 225 U.S. 
lll, 56 L. Ed. 1009, defines “privity” as 
“mutual or successive relationship to the 
same right of property.” The employer- 
employee relationship is not one of privity 
in this property sense, yet it may and fre- 
quently has given rise to questions of res 
judicata. 

The relationship is one of derivative re- 
sponsibility, respondeat superior making the 
employer liable for the wrongful or negligent 
actions of the employee. This derivative 
quality of the employer’s liability has caused 
the courts to hold that a judgment in favor 
of the employee or agent, the person pri- 
marily liable, is res judicita as to the issue 
of the employee’s or agent’s negligence, in 
a subsequent suit by the ‘same plaintiff 
against the employer or principal, whose 
liability is only derivative. Featherston v. 
President, etc. of Newburgh & Cochecton 
Turnpike, 24 N. Y. S. 603; Portland Gold 
Mining Company v. Stratton’s Independence, 
Lid, 158 F. 63; Overstreet v. Thomas, 19 


Res Judicata 


NEGLIGENCE Cases 633, 239 S. W. (2d) 
939 (Ky.); Brussewski v. U. S., 181 F. 
(2d) 419; ete. 


This is true despite the fact that judgment 
against the employee would not be res 
judicata in a later suit against the employer. 
It is quite well settled that a finding in a 
suit against the employee of negligence on 
the employee’s part will not be conclusive 
in a subsequent suit in which the employer 
is the defendant. Sherwood v. Huber & Huber 
Motor Express Company, 11 AUTOMOBILE 
Cases 840, 151 S. W. (2d) 1007 (Ky.); 
Bisnof v. Herrmann, 9 AutoMoBILeE CAsEs 304, 
23 N. Y. S. (2d) 719; Leary v. Virginia- 
Carolina Joint Stock Bank, 3 AUTOMOBILE 
Cases 988, 2 S. E. (2d) 570 (N. C.); Dicarlo 
v. Scoglio, 60 N. E. (2d) 762; etc. 


We thus have a situation where a favor- 
able result in the suit against the employee 
will inure to the benefit of the employer, 
although an adverse result will not be to his 
prejudice. On its face this would seem to 
violate the rule of mutuality. However, the 
unilateral character of the conclusiveness of 
the judgment in this situation is justified by 
the injustice which would result from allow- 
ing recovery against a defendant for the 
conduct of another who has himself been 
exonerated. E. J. duPont de Nemours & Com- 
pany v. Richmond Guano Company, 297 F. 
580; Griffin v. Bozeman, 173 So. 857 (Ala.). 
The court in Portland Gold Mining Company 
v. Stratton’s Independence, Ltd., above, says: 


“And we think it could not well be other- 
wise, for, when the plaintiff has litigated 
directly with the immediate actor the claim 
that he was culpable, and, upon the full 
opportunity thus afforded for its legal in- 
vestigation, the claim has been adjudged 
against the plaintiff, there is manifest pro- 
priety, and no injustice, in holding that he 
is thereby concluded [sic] from making it 
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the basis of a right of recovery from another 
who is not otherwise responsible. To such 
a case the mixim, ‘Interest reipublicae ut sit 
finis litium,” may will be applied.” 

' It is further pointed out in Brobston v. 
Darby, 38 Atl. 849 (Pa.), that otherwise the 
party with derivative liability could then seek 
a recovery over ‘against the one with the pri- 
mary liability and compel him to defend 
again a suit based on the cause of action 
already determined in his favor. 


Of course, res judicata will not protect the 
master when independent negligence on his 
part is relied on by plaintiff, and not merely 
the negligence of the servant. See Dillon v. 
Harkleroad, 18 AutomMosILeE Cases 1037, 174 
S. W. (2d) 419 (Ky.). 


Initial Suit Against Employer 


The above principles are so well settled 
that there is little dispute as to the effect 
of judgment, favorable or unfavorable, when 
the first suit is against the employee. How- 
ever, when the employer is sued first, there 
is some diversity in the cases as to the effect 
of judgment in his favor upon subsequent 
suit by the same plaintiff against the em- 
ployee. 

The majority of cases seem to hold that 
the principle works both ways, and that judg- 
ment in favor of the person who would be 
derivatively liable is res judicata as to the 
issue of negligence in any action by the same 
plaintiff against the party primarily liable. 
Thus, in Giedrewicz v. Donovan, 179 N. E. 
246 (Mass.), a judgment in favor of the em- 
ployer sued for personal injuries from the 
alleged negligent driving of his employee 
was held to bar suit by the same plaintiff 
against the employee. The court declared: 


“In principle, it would seem to be im- 
material whether the first judgment was 
obtained in an action against the employer, 
provided the only ground for holding the 
employer is the negligence of the employee 
and it clearly appears that in the first trial 
the employee was found to be free from 
culpability.” 

Also, in Wolf v. Kenyon, 273 N. Y. S. 170, 
an adjudication in favor of the master was 
held controlling in a later suit against the 
servant, concerning the issues decided in 
the first suit. The court recognized that in 
the strict sense there is no privity, but re- 
garded the situation as an exception to the 
general requirement of privity. 


Other cases to the same effect include 
Lasher v. McAdam, 211 N. Y. S. 395, aff’d in 
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Lasher v. Bieckelhaupt, 215 N. Y. S. 876; 
Tighe v. Skillings, 9 N. E (2d) 532 (Mass); 
Jones v. Young, 14. N. Y. S. (2d) 84; Silva v. 
Brown, 66 N. E (2d) 349 (Mass); Fight- 
master v. Tauber, 183 N. E. 116 (Ohio); 
Myhra v. Park, 258 N. W. 515 (Minn); 
Melchior v. Burkart, 87 N. E (2d) 373 
(Ohio); Canin v. Kesse, 28 Atl. (2d) 68 
(N. J.); Thirty Pines v. Bensaw, 13 Avto- 
MOBILE Cases 789, 24 Atl. (2d) 500 (N. H.); 
and Jones v. Valisi, 10 AUTOMOBILE CaAsEs 215, 
18 Atl. (2d) 176 (Vt.). 


On the other hand, there are cases holding 
that judgment in favor of the employer does 
not benefit the employee sued in a later 


action. In McAlevey v. Litch, 125 N. E. 606,’ 


a judgment for the defendant corporation, 
in an action for injuries to a plaintiff who 
was struck by its truck, was held no bar to 
subsequent action by the same plaintiff 
against the driver of the truck. There, the 
driver was the organizer of the corporation, 
having formed it to carry on his carpentry 
business. The court held that the corpora- 
tion was a separate legal entity and that 
there was no privity. It further stated that 
the issues were not the same, because in the 
earlier action plaintiff could not prevail 
without establishing that the driver was act- 
ing in the scope of his employment. Although 
in the first trial it was testified that he was 
on company business and no rebuttal was 
offered, the court still said it could not be 
sure that the jury had not based its verdict 
for defendant on this question. This case is 
thus distinguishable from those previously cited 
and is not necessarily in conflict with them. 


The case of Maryland Casualty Company v. 
Morris, 128 S. W. (2d) 86 (Tex. Civ. App.), 
however, presents a directly conflicting posi- 
tion. There, plaintiff first sued the company, 
the employer, for damages from the negli- 
gence of its truck driver. Recovery was 
defeated on the ground that the truck driver 
was not negligent and that the plaintiff was 
contributorily negligent. Plaintiff then sued 
the driver and it was held that res judicata 
did not apply on his behalf. The court said 
that the exception to the general rule that 
only parties and their privies are bound by a 


‘judgment, which is made in favor of one 


subject only to a secondary or derivative 
liability, does not apply the other way 
around to benefit the one charged with pri- 
mary and direct liability; therefore, the gen- 
eral rule was determinative and the driver 
was not protected by the first judgment. 


In Myers’ Administratrix v. Brown, 61 
S. W. (2d) 1052 (Ky.), plaintiff had first sued 
the father for the negligence of his son in driv- 
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ing his car. The father defended by denying 
the son’s negligence and asserting contribu- 
tory negligence, not denying agency or his 
responsibility for the son’s acts. There was 
judgment for the father, and thereafter the 
plaintiff brought suit against the son. It was 
held that the son, not being a party to the 
first suit, could not plead res judicata. The 
court rested its result largely on reasons of 
mutuality, reasoning that since judgment 
against the father would not have bound the 
son, a judgment in his favor should not 
inure to the son’s benefit (an argument re- 
jected by the courts in the cases where the 
first suit was against the employee). 


It seems to be the weight of authority, 
however, that a judgment in favor of either 
employee or employer as defendant in an 
action by a third person, on grounds appli- 
cable to both, will be res judicata in a sub- 
sequent action against the other. 


As we have seen, judgment against the 
employee in the first action will not be bind- 
ing against the employer. It is also held 
that judgment against the employer is not 
conclusive against the employee in a later 
action. In the case of Missouri Pacific Rail- 
road Company v. Nelson, 115 S. W. (2d) 872 
(Ark.), it was held that a copy of the judg- 
ment against the employer is not even ad- 
missible in the suit against his driver. 


Employer, Employee as Plaintiffs 


In all of the cases discussed so far, the 
employee and employer have been de- 
fendants in the respective cases. When in 
the first suit or the later suit, or both, they 
are plaintiffs, there are further complications. 


Suppose that the employee as plaintiff 
brings suit and recovers against the third 
person in the original action and later the 
third person sues the employer. There the 
rule seems to be that res judicata will take 
effect. In Blue Valley Creamery Company v. 
Cronimus, 110 S. W. (2d) 286 (Ky.)y two 
trucks collided, causing injuries to one of 
the drivers and both trucks. The injured 
driver recovered a judgment against the 
other truck owner, and in a subsequent ac- 
tion by the defendant in the first action 
against the employer of the plaintiff in that 
action for damages to his truck, the first 
judgment was held to be res judicata as to 
the issue of negligence. The court said this 
result was reached because the injured 
driver and his employer were not joint tort- 
feasors but any liability on the part of the 
employer rested solely on the doctrine of 
respondeat superior, being derivative and 
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grounded only upon the negligence of the 
employee. 


The same result was reached in Leary v. 
Virginia-Carolina Joint Stock Land Bank 
(above), in which a judgment for the plaintiff 
in a death action was held to be conclusive 
on the issue of negligence of defendants’ 
agent, in a subsequent suit by the original 
defendants against the decedent’s employer, 
whose liability, if any, rested solely upon the 
principle of respondeat superior. Also in 
accord are Good Health Dairy Products Cor- 
poration v. Emery, 9 N. E. (2d) 758 (N. Y.) 
and Byrne v. Hasher, 291 N. Y. S. 510. 


Another variation of the situation is pre- 
sented in Newton Manufacturing Company v. 
Hitt, 226 S. W. (2d) 946, in which both em- 
ployer and employee were plaintiffs. A joint 
petition was filed for damages from a colli- 
sion between the automobile owned by the 
plaintiff company and driven by the individ- 
ual plaintiff, and defendant’s truck. The 
claim of the individual plaintiff was tried 
separately and he recovered for his injuries. 
It was held that the company could there- 
after amend to show the employer-employee 
relationship between the company and the 
individual plaintiff and that the judgment 
would then be res judicata as to negligence 
chargeable to the company. 


However, in another case where the em- 
ployee and employer were plaintiffs in the 
respective suits, res judicata was held in- 
applicable. In that case, Haverhill v. Inter- 
national Railway Company, 217 N. Y. S. 522, 
aff'd 155 N. E. 905, a truck driver had re- 
covered against the defendant for his per- 
sonal injuries and that judgment was held 
not conclusive in a later action by the truck 
driver’s employer for damages to his truck. 


A still different angle is presented in a 
case in which the employer is defendant in 
the first suit and the employee is plaintiff 
in the second. In Brown v. Wheeling & Lake 
Erie Railway Company, 24 AUTOMOBILE CASES 
999, 65 N. E. (2d) 912 (Ohio), a railroad 
crossing gateman had sued a cartage com- 
pany, which owned the motor truck involved 
in a collision with a train at the crossing. In 
that suit the jury had found negligence on 
the part of the cartage company through its 
truck driver. The driver later sued the rail- 
road company for his personal injuries and 
it was held that finding of negligence in the 
first case was not’ conclusive against him, 
since he was not a party thereto and had no 
opportunity to litigate the matter therein. A 
similar holding is made in Pesce v. Brecker, 
2 AUTOMOBILE Cases 614, 19 N. E. (2d) 36 
(Mass.). That result is to be expected, be- 
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cause it is in line with the holdings that 
judgment against the employer or employee 
is not conclusive in a later suit against the 
other as defendant. 


In Elder v. New York & Pennsylvania 
Motor Express, 9 AuromosILe Cases 932, 31 
N. E. (2d) 188 (N. Y.), owners of trucks 
which had collided brought independent 
suits against each other; these suits were 
consolidated for trial and the jury found 
negligence chargeable to one. The driver 
for the successful truck owner then sued the 
owner of the other truck. His employer had 
been both plaintiff and defendent in the 
original trial, as had the present defendant. 
It was held that res judicata did not apply 
in his favor, though two judges dissented. 


Summary 


In summary, it may be said that in deter- 
mining the applicability of res judicata 
to employer-employee situations, the con- 
trolling factors are these: 


(1) Whether it is the employer or the 
employee who is a party in the first suit; 


THE 1951 DRAFT OF THE ROME 


| 
| 


Costs Will Inevitably Be Increased 


The final effect of the proposed draft 
will be tremendously increased costs for 
claims. What that will be, nobody knows. 
The insurance underwriters do not know 
and certainly the bureaucratic economists 
do not know. And don’t let anyone tell you 
differently. There are no statistics worth 
considering. But here is what an experi- 
enced claims man tells you will raise the 
cost of claims: 


(1) Limitations, even if consistent with 
the exposure, are in large sums—hundreds 
of thousands of dollars aggregate and about 
$20,000 for individuals. This encourages 
claims in greater, more liberal amounts than 
before such standards were incorporated in 
public law. 

(2) Insurance or other security is made 
compulsory in a public law. This is an 
invitation to “come and get it.” 

(3) Absolute liability is imposed so the 
claim adjuster has no threat of a successful 
defense to use as a weapon to keep claims 
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(2) Whether the judgment in the first 
suit is favorable or unfavorable; 


(3) Whether the employer and employee 
are plaintiffs or defendants in the respective 
suits. 


If the employee is defendant in the first 
suit and judgment is favorable to him, it will 
be res judicata in favor of the employer as 
defendant in a later suit. A judgment against 
either as defendant in the first suit will not 
be binding against the other as defendant 
in a subsequent suit. If the employer is 
defendant in the first suit and judgment is 
in his favor, there will be a split of authority, 
with the majority view giving the employee 
the benefit of the first adjudication as con- 
clusive in a later suit against him. Logically, 
it would seem that the same results would 
be reached where the employer and employee 
have the role of plaintiff in one or both suits. 
It does appear that in such a line-up of 
parties an unfavorable result to one in the 
first suit would not be binding upon the 
other in a later action; however, the results 
have not been uniform in allowing the bene- 
fit of a favorable judgment to carry over to 
the subsequent suit. [The End] 


CONVENTION REVISION———— 
Continued from page 342 


down to reasonable amounts. The claimant 
knows that he will get damages, regardless 
of the merit of his claim, and all he has to 
do is convince a court, handling someone 
else’s money, of the amount of his claim. 
This encourages (a) excessive claims, (b) 
fraudulent testimony and (c) excessive liti- 
gation in the hope of enforcing excessive 
claims. 


(4) All claims are for local residents 
against large foreign corporations. Not 
only does this expose the air operator to 
foreign prejudice but it makes the defense 
of claims in a foreign land so expensive 
that many settlements will be made at 
amounts otherwise unjustified to avoid the 
expense and danger of a suit in such cir- 
cumstances, 

One must be naive, indeed, to believe that 
experience under present law can be a 
gauge to estimate increased cost under a 
law deliberately drawn to assist and guar- 
antee the collection of damages without 
regard to fault and with little regard to 
merit. [The End] 
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A SYMPOSIUM 


OF LIFE INSURANCE CASE COMMENTS— 


e Presumption of death from seven yeats unexplained absence.— 


Baylor Law Review 


e Death while in violation of law.—Ohio State Law Journal 


e Killing of assured by primary beneficiary—recovery by contingent 
beneficiary.—North Carolina Law Review 


e Change of beneficiary by will—substantial compliance. — Cornell 


Law Quarterly 


PRESUMPTION of death 
from seven years unexplained 
absence—Prepared by Hurshel 
Harding, and appearing in the 
Winter, 1952 issue of the Baylor 


Law Review 


Action was instituted by administrator of 
deceased, the beneficiary of a life insurance 
policy. Assured disappeared while the policy 
was in effect and a diligent search was in- 
stituted by relatives, local police and insur- 
ance inspectors, all of whom failed to uncover 
any information concerning his whereabouts. 
The assured had been absent for more than 
seven years and the plaintiff alleged that 
assured had died on the date of disappear- 
ance or at least prior to the date of ex- 
Piration of the policy. Held: Since assured 
disappeared at a time of mental illness and 
heavy drinking and since nothing had been 
heard from him for seven years by those 
persons who would ordinarily hear from or 
have contact with him, the question of the 
time of his death was one for the jury. 
Ligon v. Metropolitan Life Insurance Com- 
pany, 14 Lire Cases 856, — S. C. —, 64 S. E. 
(2d) 258 (1951). 


A person will be presumed to be alive 
until his death is proved, unless otherwise 
Provided by statute. Ferris v. American In- 
surance Union, 245 Mich. 543, 222 N. W. 
744 (1929); McLaughlin v. Sovereign Camp, 
Woodmen of the World, 97 Neb. 71, 149 N. 
W. 112 (1914). But a continued, unex- 
plained absence of seven years from one’s 
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place of residence, with no communication 
to anyone with whom communication is 
natural, creates the presumption of death, 
unless there are facts or circumstances 
which tend to rebut this presumption. 
Dill v. Sovereign Camp, Woodmen of the 
World, 8 Lire Cases 655, 202 S. C. 401, 25 
S. E. (2d) 285 (1943) ; Day v. Day, 216 S. C. 
334, 58 S. E. (2d) 83 (1950) ; American Na- 
tional Insurance Company v. Hicks, 19 S. W. 
(2d) 359 (Tex. Civ. App., 1929). To raise 
this presumption of death from seven years 
absence there must have been a diligent 
search and inquiry without result to ascer- 
tain the missing party’s whereabouts. Day 
v. Day, above. 

However, it has been held in McLaughlin v. 
Sovereign Camp, Woodmen of the World, 
above, that there is no need to prove a search 
has been instituted to establish death by pre- 
sumption where a young man leaves home, cor- 
responds regularly with his parents and sud- 
denly ceases such correspondence. Also, 
even where parents have refused to follow 
up rumors that the assured had been seen 
alive and would not institute a search, such 
inaction is not sufficient to preclude the 
presumption of death when it can be shown | 
that the source of information was unre- 
liable. Heath v. Salisbury Home Telephone 
Company, 326 Mo. 875, 27 S. W. (2d) 31 
(1927). Even a search made by others than 
the beneficiary will be sufficient. Modern 
Woodmen of America v. White, 70 Colo. 207, 
199 Pac. 965 (1948). The question of 
whether the search was sufficient to estab- 
lish a presumption of death is for the jury 
to decide. Boynton v. Modern Woodmen of 
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America, 148 Minn. 150, 181 N. W. 327 
(1921). 

Where the presumption of death is fixed 
by statute the failure to institute inquiry 
after one has disappeared does not preclude 
the presumption from attaching. Griffin v. 
Northwestern Mutual Life Insurance Com- 
pany, 250 Mich. 185, 229 N. W. 509 (1930); 
Heralds of Liberty v. Fern, 289 S. W. 87 
(Tex. Civ. App., 1926), affirmed in 296 S. W. 
498 (Tex. Comm. App., 1927). Article 5541, 
Texas Revised Civil Statutes 1925, provides 
that: “Any person absenting himself for 
seven years successively shall be presumed 
to be dead unless proof be made that he 
was alive within that time.” This statutory 
presumption shifts the burden of going 
forward with the evidence to the insurance 
company who will have to produce evidence 
that assured is alive or have this issue di- 
rected against it. 


The great weight of authority is to the 
effect that in cases of unexplained absence 
of a person for seven years, the presumption 
is that the person is dead. There is no 
presumption, however, of any particular 
time of death, but rather this is a question 
for the jury. Ingram v. Metropolitan Life 
Insurance Company, 37 Ga. App. 206, 139 
S. E. 363 (1927); Huckabee v. Life Insurance 
Company of Virginia, 176 S. C. 279, 180 S. 
E. 32 (1925); Griffin v. Northwestern Mutual 
Life Insurance Company, above; McLaughlin 
v. Sovereign Camp, Woodmen of the World, 
above; Kietzmann v. Northwestern Mutual 
Life Insurance Company, 9 Lire Cases 758, 
245 Wis. 165, 13 N. W. (2d) 536 (1944); 
American National Insurance Company v. 
Hicks, above. 


When a specific date of death is sought 
to be established special facts must be pre- 
sented to the jury in most instances. Usually 
these include the health, habits, family re- 
lations and other concerns of the assured. 
Sovereign Camp, Woodmen of the World v. 
Bodin, 286 S. W. 330 (Tex. Civ. App., 1926) 
affirmed in 117 Tex. 229, 1 S. W. (2d) 256 
(1927); American. National Insurance Com- 
pany v. Hicks, above. Direct evidence such 
as clothes, bones, teeth, etc., may be intro- 
duced to prove that death occurred at a 
specific date. Huckabee v. Life Insurance 
Company of Virginia, above; Free v. Life 
Insurance Company of Virginia, above. 


If assured is a family man with regular 
habits, a steady worker and a devoted hus- 
band and suddenly disappears one morning 
on the way to work, the jury may find he 
died on the date of disappearance. Delaney 
v. Metropolitan Life Insurance Company, 216 
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Wis. 265, 257 N. W. 140 (1934). However, 
where a man has been accustomed to drink- 
ing and wandering and has no particular habits, 
the jury may find that he did not die on the 
exact day of disappearance. Kietzmann 
v. Northwestern Mutual Life Insurance Com- 
pany, above; Hubbard v. Equitable Life As- 
surance Society of United States, 11 Lire 
Cases 462, 248 Wis. 340, 21 N. W. (2d) 665 
(1946). There must be sufficient evidence 
to support a jury’s finding that assured died 
on a certain day. Hubbard v. Equitable Life 
Assurance Society of United States, above. 


The beneficiary is not required to furnish 
proof of death within any specific period of 
time unless the policy has provisions to that 
effect, but may wait until after seven years and 
take advantage of the statute. In that case 
limitations will not start to run until the 
statute has established the fact of death. 
Griffin v. Northwestern Mutual Life Insurance 
Company, above. However, if the plaintiff 
desires, he may attempt to prove death be- 
fore the seven years has passed and if this 
is done, limitations start to run at the time 
of preparing and presenting such proof to 
the insurance company. Sovereign Camp, 
Woodmen of the World v. Borden, above; 
American National Insurance Company v. 
Hicks, above. 


After the disappearance of assured there 
seem to be three things the beneficiary may 
do. He may submit what proof of death he 
has to the insurance company before the 
expiration of seven years. If this is not 
sufficient, limitations will run from the time 
of presentation and he will probably have to 
bring suit before seven years have estab- 
lished the presumption of death. If the 
beneficiary wishes to wait and rely on the 
presumption, he has two alternatives. He may 
allow the policy to lapse and then present 
such facts to the jury that they may find 
that assured died before the policy expired. 
On the other hand, he may continue to pay 
the premiums as they become due and at the 
end of seven years the fact of death will be 
presumed. 





DEATH while in violation of 
law — Prepared by William H. 
Schneider, and appearing in the 
Autumn, 1951 issue of the Ohio 
State Law Journal 





Action by a beneficiary to recover on two 
policies of life insurance providing in sub- 
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stance for payment on the death of the 
assured. The assured, while engaged in the 
crime of armed robbery, was shot and killed 
by his victim. The superior court found for 
the defendant. On appeal, held, affirmed. 
Public policy forbids even an innocent bene- 
ficiary of a life insurance policy from recov- 
ering on the policy where the death is the 
result of the assured’s own criminal conduct. 
Malloy v. John Hancock Mutual Life Insur- 
ance Company, 97 N. E. (2d) 422 (Mass., 
1951). 


The general view is that there can be 
recovery where the assured is killed while 
violating the law unless there is an express 
provision in the policy providing otherwise 
or the policy was obtained with the com- 
mission of the illegal act in contemplation. 
6 Couch, Insurance Section 1236 (1930); 
Appleman, Insurance Law and Practice Sec- 
tion 511 (1941); Vance, Insurance Section 
190 (Third Edition, 1951). 


In contrast to the general rule several 
jurisdictions deny recovery in certain cir- 
cumstances even though there is no express 
provision in the policy prohibiting recovery. 
The rule in the federal courts, Burt v. Union 
Central Insurance Company, 187 U. S. 362 
(1902), and England, Amicable Society v. 
Bolland, 4 Bligh. N. S. 194 (1830), is that 
the insurer does not have to pay if the de- 
ceased was executed for a crime even 
though such risk is not expressly excepted 
in the policy. The thought here is that the 
threat of cancellation of an insurance policy 
would deter a person from committing a 
crime which carried a death penalty. This 
rule has been criticized in that, in fact, it does 
not deter crime. Fields v. Metropolitan Life 
Insurance Company, 147 Tenn. 464, 249 S. W. 
(2d) 798 (1923); Weeks v. New York Life 
Insurance Company, 128 S. C. 223, 122 S. E. 
591 (1924); Collins v. Metropolitan Life In- 
surance Company, 232 Ill. 37, 83 N. E. 542 
(1907). 


Some courts follow the decision in Mutual 
Life Insurance Company of New York v. 
Guller, 68 Ind. App. 544, 119 N. E. 173 
(1918), in saying that life insurance policies 
can be divided into two types: (1) those 
payable to the estate and (2) those payable 
to designated third parties as beneficiaries. 
These courts hold that the third parties 
acquire a vested interest in the policy at the 
time of its issuance and thereafter their 
rights cannot be affected by the wrong of 
the assured for whose acts they are in no 
way responsible. According to this view 
public policy does not excuse the insurer 
from liability when the assured dies as a 
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result of a violation of law and the bene- 
ficiary is a third party, but the insurer is 
excused when the beneficiary is the estate 
because the estate is considered to be the 
same as the assured and public policy pre- 
vents the assured from profiting by his own 
wrong. Payne v. Louisiana Industrial Life 
Insurance Company, 33 So. (2d) 444 (La., 
1948). This distinction in life insurance 
policies was rejected by the United States 
Supreme Court in Northwestern Mutual Life 
Insurance Company v. McCue, 223 U. S. 234 
(1911). The court held that the policy was 
“the measure of the rights of everyone 
thereunder.” 


Massachusetts, along with some other 
states, holds that the express provision pro- 
hibiting recovery when the death was due to 
a violation of law is superfluous since it is 
just a statement of the controlling public 
policy. Lubianez v. Metropolitan Life Insur- 
ance Company, 13 Lire Cases 268, 323 Mass. 
16, 79 N. E. (2d) 876 (1948). The principal 


case is consistent with this precedent. 


The value of the principal case is that it 
clearly shows Massachusetts’ position that 
public policy forbids recovery by an inno- 
cent beneficiary when the assured is killed 
as a result of a violation of law. Previous 
Massachusetts’ cases on this point were not 
as clear as the principal case since they all 
contained something in the fact situation 
that could bring them under one of the 
minority rules previously mentioned. Hatch 
v. Mutual Life Insurance Company, 120 Mass. 
550 (1876) was payable to the estate; De- 
Mello v. John Hancock Mutual Life Insurance 
Company, 281 Mass. 190, 183 N. E. 255 
(1937) and Lubianez v. Metropolitan Life 
Insurance Company, above, were both suits 
on a double indemnity clause in the con- 
tract; and Millen v. John Hancock Mutual 
Life Insurance Company, above, was a case 
in which the death penalty was inflicted. 


The public policy argument that re- 
fusing payment to the beneficiary when the 
assured is killed while violating the law will 
decrease crime seems weak to the writer. 
A person bent on doing some illegal act 
would not be deterred by the fear that his 
insurance policy would not be paid if he 
were to be killed. Payment is no fraud on 
the insurance company since the rates are 
based on mortality tables which are com- 
puted on the basis of actual deaths, including 
those caused by a violation of the law. 
Vance, Insurance 229 (Second Edition, 
1930). The better rule seems to be that the 
beneficiaries’ rights should be fixed by the 
terms of the policy and in the event that 
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there is no clause excepting death by viola- 
tion of law the insurer should be liable. 


KILLING of assured by primary 
beneficiary—recovery by contin- 
gent beneficiary— Prepared by 
David L. Strain, Jr., and appear- 
ing in the February, 1952 issue of 
the North Carolina Law Review 





It has been almost universally held, based 
on broad grounds of public policy, that the 
beneficiary of a life insurance contract who 
intentionally and wrongfully kills the assured 
cannot recover the policy proceeds. This does 
not absolve the insurer from liability under the 
usual insurance contract, but only denies the 
beneficiary’s right to recover. Under such cir- 
cumstances the benefits may be recovered 
by the estate of the deceased assured on a 
constructive trust theory. However, the 
insurer has been held absolutely relieved of 
all liability under the policy where the bene- 
ficiary at the time of obtaining the policy 
of insurance intended to murder the as- 
sured or where the policy contained a clause 
specifically making the contract void upon 
the happening of such an occurrence.’ 


While there is abundant authority to sup- 
port the foregoing principles the recent case 
of Bullock v. Expressmen’s Mutual Life Insur- 
ance Company® presented the North Carolina 
Supreme Court with a somewhat simi- 


1 Appleman, Insurance Law and Practice, Secs. 
381-385 (1941); 6 Cooley’s Briefs on Insurance 
5227 (2d Ed., 1927); Richards, Law of Insurance, 
Sec. 335 (4th Ed., Long, 1932); Vance, Insur- 
ance, Sec. 117 (3d Ed., Anderson, 1951); Gross- 
man, ‘‘Liability and Rights of the Insurer 
When the Death of the Insured is Caused by 
the Beneficiary or by an Assignee,’’ 10 Boston 
University Law Review 281 (1930); Notes, 7 
A. L. R. 828 (1920), 27 A. L. R. 1521 (1923), 70 
A. L. R. 1539 (1931), 91 A. L. R. 1488 (1934); 29 
American Jurisprudence, Sec. 1310 (1940); 46 
Corpus Juris Secundum, Sec. 1171 (1946). 

2234 N. C. 254, 67 S. E. (2d) 71 (1951). 

® The writer found three cases with compara- 
ble fact situations. Metropolitan Life Insurance 
Company v. McDavid, 39 F. Supp. 228 (ED 
Mich., 1941) (group insurance policy wherein 
the order of contingent beneficiaries was set 
forth); Welch v. Travelers’ Insurance Company, 
178 N. Y. Supp. 748 (S. Ct., 1919) (assured’s 
estate named as contingent beneficiary); Beck 
v. West Coast Life Insurance Company, 14 Life 
Cases 881, 228 Pac. (2d) 832 (Calif. D. Ct. App., 
1951) (beneficiary sentenced to life imprison- 
ment which, under California statute, is treated 
as civil death and has the same legal effect as 
physical death). However, only one case was 
discovered which was on ‘‘all fours’’ with the 
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lar fact situation on which there is scant 
authority.» The deceased assured had pro- 
cured a life insurance policy naming his 
wife as primary beneficiary and a foster son 
as contingent beneficiary. Assured was 
killed by his wife who was convicted of 
manslaughter, sentenced to five years impris- 
onment and was thereby disqualified from 
taking either as primary beneficiary under 
the policy ® or from the deceased’s personal 
estate.© The court, applying a strict con- 
struction to the insurance contract, held that 
the contingent provision necessary to qualify 
the foster son to take as beneficiary had not 
been fulfilled as the primary beneficiary 
had not predeceased the assured; therefore, 
the administrator of the assured’s estate 
was allowed to recover. 


The precise issue raised in the instant case 
was presented to an Ohio lower court in 
Neff v. Massachusetts Mutual Life Insurance 
Company‘ and a contrary result was reached. 
That court allowed the contingent bene- 
ficiary to recover, holding that when the 
contract of insurance named secondary or 
contingent beneficiaries the assured had 
clearly indicated how the proceeds of the 
policy were to be paid; therefore, the con- 
tingent provisions of the contract should be 
carried out. It was noted that in those cases 
where the estate of the assured had been 
awarded the proceeds of an insurance policy, 
there had been a complete failure of bene- 
ficiaries. Thus the court appears to have 
reached an equitable result effectuating the 
intent of the assured without changing the 
terms of the contract.® 


principal case. Neff v. Massachusetts Mutual 
Life Insurance Company, 15 Life Cases 13, 9 
N. E. (2d) 53 (Ohio C. P., 1951). None of these 
cases was decided by a court of final jurisdic- 
tion. 

* Beneficiary provision was ‘“. . . to [Ml], 
wife of the insured if living or if not living to 
[R], son of the insured.’’ Transcript of Record, 
p. 8, Bullock v. Eapressmen’s Mutual Life 
Insurance Company, footnote 2. 

5 Anderson v. Life Insurance Company of Vir- 
ginia, 152 N. C. 1, 67S. E. 53 (1910). 

® Garner v. Phillips, 229 N. E. 160, 47 S. E. 
(2d) 845 (1948); Bryant v. Bryant, 193 N. C. 372, 
137 S. E. 188 (1927); North Carolina Gen. Stat., 
Secs. 28-10, 30-4, 52-19 (1950). 

™ Footnote 3. The court stated the issue to 
be ‘‘. . . when an insured has been murdered 
by the primary beneficiary, should the proceeds 
of the life insurance policy be paid to the in- 
sured’s estate or to the persons named in the 
insurance policy as contingent or secondary 
beneficiaries ?’’ 

®The North Carolina court stated that to 
reach such a result would be changing the terms 
of the contract which it had no power to do. 
Bullock v. Expressmen’s Mutual Life Insurance 
Company, 234 N. C. 254, 258, 67 S. E. (2d) 71, 
74 (1951). 
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The North Carolina court’s construction 
of the contract may well be questioned. It 
has been said that the intention of the par- 
ties is the “polar star” of construction of 
an insurance contract,’ and that it is a prac- 
tical rather than a literal or technical con- 
struction which is deemed desirable.” The 
intention of the assured is the controlling 
element ™ and a provision for disposition 
of the proceeds on the assured’s death must 
be construed as the assured intended.” The 
mere fact that the assured named a con- 
tingent beneficiary seems clearly to express 
his intention as to whom should be the re- 
cipient of the policy proceeds in lieu of the 
primary beneficiary, Had the primary bene- 
ficiary predeceased the assured undoubtedly 
the contingent beneficiary would have taken 
under the policy. What, then, is the dis- 
tinction between disqualification by death 
and disqualification by law? Permitting re- 
covery by the contingent beneficiary in the 
Bullock case would seem to have been both 
a reasonable and logical interpretation of 
the contract without reading anything into it. 


A line of argument not advanced to 
the court in the Bullock case would allow the 
contingent beneficiary to recover under the 
precise terms of the insurance contract. On 
the death of the assured, the primary bene- 


13 Appleman, Insurance Law and Practice, 
Sec. 7385 (1940). 

113 Appleman, Sec. 7386. 

12 Appleman, Sec. 781. 

2213 Appleman, Sec. 7424. 

#32 Appleman, Sec. 921. 


“Mutual Life Insurance Company v. Arm- 
strong, 117 U. S. 591 (1886); Anderson v. Life 
Insurance Company of Virginia, footnote 5; 
Vance, Insurance, Sec. 117 (3d Ed., Anderson, 
1951). 


% Restatement, Restitution, Sec. 189 (1937); 
3 Scott, Trusts, Sec. 494.1 (1939). Although the 
North Carolina court did not infer that it was 
using the constructive trust theory in the 
Bullock case, footnote 2, or in the Anderson 
case, footnote 14, it has employed that device 
to prevent a murderer from acquiring property 
by his own wrongful act. Garner. v. Phillips, 
footnote 6; Note, 26 North Carolina Law Re- 
view 232 (1948). 


*It should be noted that both the Restate- 
ment and Scott, footnote 15, state that the 
beneficiary holds his interest under the policy 
upon a constructive trust for the estate of the 
assured. Apparently, however, this result is 
meant to apply only when there is no con- 
tingent beneficiary named in the contract, for 
it is Scott’s contention that in such a situa- 
tion the contingent beneficiary should receive 


the policy proceeds and not the estate of the 
assured. 


| Nebraska Rev. Stat., Sec. 30-120 (1943): 
No person who has been convicted of unlaw- 
fully killing another, or conspiring unlawfully 
to kill another, shall be entitled to any insur- 
ance on the life of the deceased. If the person 
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ficiary’s rights become vested and he holds 
the legal claim to the proceeds of the 
policy." However, on well-established prin- 
ciples of public policy the beneficiary may 
not receive and enjoy the benefits of this 
claim.* Therefore, a constructive trust 
could be imposed upon this interest in the 
hands of the primary beneficiary.“ Once 
this constructive trust is established the next 
step to be taken is the determination of the 
beneficiary of this trust. It would seem 
that such a determination should be based 
upon the intention of the assured, if as- 
certainable. Where the assured has clearly 
expressed his intent by naming a contingent 
beneficiary, even though the contingency 
has not occurred, the court should recognize 
this intention by designating the contingent 
beneficiary as the recipient of the trust.” 
In reaching such a result the court would 
have (1) carried out the express terms of 
the contract, (2) applied the constructive 
trust theory to prevent a party from profit- 
ing by his own wrongdoing and (3) reached 
an equitable result effectuating the intent 
of the assured. 


While some jurisdictions have passed 
statutes allowing the contingent beneficiary 
to receive the proceeds of the policy in such 
a situation “ other jurisdictions have reached 


so convicted is the beneficiary under any policy 
or policies of life insurance, or beneficial cer- 
tificate or certificates, such insurance shall go 
to the person or persons who would have been 
entitled thereto if the person so convicted had 
been dead at the date of the death of the 
deceased.”’ 


South Dakota Code, Sec. 56.0610 (1939): ‘‘In- 
surance proceeds payable to the slayer as the 
beneficiary or assignee of any policy or cer- 
tificate of insurance on the life of the decedent, 
or as the survivor of a joint life policy, shall 
be paid to the estate of the decedent, unless 
the policy or certificate designates some person 
not claiming through the slayer as alternative 
beneficiary to him.”’ 


Other states have statutes directing that the 
insurance proceeds shall be disbursed by the 
laws of descent and distribution: 


Iowa Code Ann., Sec. 636.49 (1950): ‘‘In every 
instance mentioned in section . . . 636.48 [that 
section bars a beneficiary, who has taken the life 
of the insured, from receiving the policy pro- 
ceeds], all benefits that would accrue to any 
such person upon the death . . of the person 
whose life is thus taken shall become 
subject to distribution among the other heirs 
of such deceased person, according to the fore- 
going rules of descent and distribution in case 
of death.’’ 


Of like effect: Oklahoma Stat. Ann., Tit. 8, 
Sec. 231 (1938); Oregon Comp. Laws Ann., Sec. 
16-203 (1940). 


See McDade v. Mystic Workers of the World, 
196 Ia. 857, 860, 195 N. W. 603, 604 (1923). The 


(Continued on next page) 
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the same result “ without statutory aid and 
with the approval of those writers” who 
have commented on the subject. A similar 
result has also been reached by courts con- 
fronted with this problem when mutual 
benefit association certificates were in- 
volved.” Concededly, these cases are dis- 
tinguishable in that the association’s charter 
or by-laws contained a provision for alterna- 
tive or contingent beneficiaries if the origi- 
nal designation failed; yet, any distinction 
appears unreal when an old-line insurance 
policy contains a contingent beneficiary 
provision, 


As the precise isssue presented by the Bul- 
lock case was one of first impression before 
any court of final jurisdiction in the United 
States™ it is regrettable that the decision 
reached was contrary to the existing au- 
thority on the subject. Furthermore, as 
the result was patently contrary to the in- 
tention of the assured™ and will probably 
be binding on the court under the doctrine 
of stare decisis, the following statutory pro- 
posal is offered for consideration: 


Where the beneficiary of a life insurance 
policy or certificate, or the assignee of such 
policy or certificate or the survivor of a 
joint life policy or certificate has feloniously 
taken, or procured to be taken, the life of 
the assured, any proceeds payable under the 
terms of such policy or certificate shall be 
paid to any alternative or contingent bene- 
ficiary named in the policy or certificate who 
does not claim through the slayer; provided, 
if no alternative or contingent beneficiary is 
designated in the policy or certificate such 


(Footnote 17 continued) 

court in construing the Iowa statute stated that: 
“The statute was evidently meant to meet a 
Situation where a policy of insurance is made 
payable to a beneficiary who takes the life of 
the insured, and where there is no provision 
whatever in the policy as to the disposition of 
the proceeds of the insurance."’ 

% Metropolitan Life Insurance Company v. 
McDavid, footnote 3; Welch v. Travelers’ Insur- 
ance Company, footnote 3; Neff v. Massachusetts 
Mutual Life Insurance Company, footnote 3; 
accord, Beck v. West Coast Life Insurance Com- 
pany, footnote 3; see, Equitable Life Assurance 
Society by Weightman, 61 Okla. 106, 111, 160 
Pac. 629, 634 (1916). 


%” 3 Scott, Trusts, Sec. 494.1 (1939): ‘‘If by the 
terms of the policy, or in the case of a fraternal 
organization by the by-laws of the organization, 
an alternative beneficiary is designated, and the 
principal beneficiary murders the insured, the 
alternative beneficiary is entitled to the pro- 
ceeds of the policy.'"’ See Wade, ‘‘Acquisition 
of Property by Wilfully Killing Another—A 
Statutory Solution,’’ 49 Harvard Law Review 
715, 742 (1936). 
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proceeds: shall be paid to the estate of the 
insured decedent.” 





CHANGE of beneficiary by will 
—substantial compliance — Pre- 
pared by Leo J. Fallon, and ap- 


pearing in the Winter, 1952 issue 
of the Cornell Law Quarterly 


In Stone v. Stephens, plaintiff brought this 
action to determine his rights as administrator 
of the named beneficiary to the proceeds of 
a certain life policy... One defendant was a 
legatee of the assured to whom assured pur- 
ported to bequeath the!policy in question in 
his last will and testament. The other de- 
fendant was the insurer who interpleaded 
the claimants and paid the amount due into 
court. The plaintiff’s decedent had divorced 
the assured in July, 1944 (assured having 
notice of the pendency of the action) and 
he met his death while serving with the 
Royal Canadian Air Force in December of 
that year. During the interim between the 
divorce and the assured’s death he executed 
the last will and testament here involved. 


While the court did not quote the policy 
provision regarding change of beneficiary 
there is no reason for supposing that it was 
not in the usual form; namely, that no 
change is to be effective until requested in 
writing by the assured and indorsed on the 
policy by the company. At any rate the 
court’s decision makes it clear that the pol- 


It is interesting to note that both authors 
and the Ohio court in the Neff case, footnote 3, 
cited Parker v. Potter, 200 N. C. 348, 157 S. E. 
68 (1931), to support their conclusions. The 
North Carolina court in the Bullock case, foot- 
note 2, did likewise. 

» Supreme Lodge v. Menkhausen, 209 Ill, 277, 
70 N. E. 567 (1904); Schmidt v. Northern Life 
Association, 112 Ia. 41, 83 N. W. 800 (1900); 
Sharpless v. Grand Lodge, 135 Minn. 35, 159 
N. W. 1086 (1916). 

21 Footnote 3. 

22 Bullock v. Expressmen’s Mutual Life In- 
surance Company, footnote 8 (‘*. . . in the case 
at bar it may be presumed in the light of sub- 
sequent happenings the insured would have 
wished his foster son to have the insurance 
money."’). 

23 See Wade, footnote 19, for an extensive dis- 
cussion of the intent and purpose of such a 
statute. 


1 Actually two policies were involved, one @ 
regular life insurance policy and the other 4 
trust certificate in the nature of a life insurance 
policy. They are treated by the court as one 
policy and will be so treated in this note. 
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icy did not authorize the assured to effect 
a change by will. By a four to three vote 
it was held that an attempt to effect a 
change in this unauthorized manner was 
ineffective.” 


In explaining the majority decision, Judge 
Matthias appeared to rely principally on two 
arguments: (1) While the power to change 
the beneficiary can be effectively exercised 
without full compliance with all of the pro- 
visions of the insurance contract, the weight 
of authority and the public interest in the 
prompt payment of insurance claims require 
that they be at least substantially complied 
with and the assured had not even attempted 
substantial compliance in this case.* (2) Even 
if the will constituted an attempt at sub- 
stantial compliance it must necessarily fail, 
because the expectancy of the first bene- 
ficiary becomes indefeasibly vested on the 
assured’s death, if not cut off by the as- 
sured’s exercise, during his lifetime, of his 
power to change the beneficiary; and since 
a will has no effect until the testator’s 
death it cannot amount to an exercise of 
his power to change during his life.* 

The dissenting judges defended their con- 
clusion on the following grounds: That 
while the insurance company could insist 
on compliance with the provisions of the 
policy in regard to change of beneficiary, 
the named beneficiary could not; that when 





2 Stone v. Stephens et al., 14 Life Cases 1023, 
155 Ohio St. 595, 99 N. E. (2d) 766 (1951). 

? While Judge Matthias did not say expressly 
that there had not been an attempt at substan- 
tial compliance, his statement made immediately 


following his review of the facts that, ‘Our 
question, therefore, is not whether the execu- 
tion of the will constituted substantial 
compliance with the terms of the policies... .’’, 
Should probably be read in connection with his 
later statement that the weight of authority 
and public policy require such compliance (even 
though the second statement does not directly 
follow the first). Stone v. Stephens et al., 155 
Ohio St. 595, 598, 600, 99 N. E. (2d) 766, 768, 769 
(1951). If so read, the first statement might 
well be taken as a declaration that the assured 
had not even attempted to comply with the 
policy provisions and that there was, therefore, 
no real question of substantial compliance in 
this case. 

‘Stone v. Stephens et al., 155 Ohio St. 555, 
599, 99 N. E. (2d) 766, 769 (1951). 

5155 Ohio St. 601-605, 99 N. E. (2d) 770-772. 

° Farley v. U. S., 291 F. 238 (DC Ore., 1923); 
Goldman, v. Moses et al., 287 Mass. 393, 191 
N. E. 873 (1934); Voros v. Barna, 158 Misc. 
500, 285 N. Y. Supp. 926 (1935); Metropolitan 
Life Insurance Company v. Dinzik, 12 Life Cases 
1155, 141 N. J. Eq. 336, 57 Atl. (2d) 247 (1948); 
Sun Life Assurance Company of Canada v, Sut- 
ter, 2 Life Cases 1034, 1 Wash. (2d) 285, 95 
Pac. (2d) 1014 (1939); see Notes, 46 Corpus 
Juris Secundum 69, 77; 2 Appleman, Insurance 
Law and Practice, 365, n. 48 (1941); see also, 
footnote 8, below. 
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the company waived its right to compliance 
by interpleading the rival claimants the 
court was free to dispose of the proceeds 
of the policy in accord with the intent of 
the assured; that a clause in a will purport- 
ing to change the beneficiary is a sufficiently 
forceful expression of an intent to change; 
that while a will ordinarily speaks from the 
time of the death of the testator the ex- 
pression of the intent to change, having been 
made in his lifetime, should be operative 
from the date of the execution of the will; 
and that this.view is not objectionable as 
subjecting the insurance company to hazard 
since it could, if it believed that it needed 
the protection of the policy provisions, make 
the rule inapplicable by insisting on com- 
pliance with them.® 


The conclusion reached by the majority 
of the court in the principal case is in ac- 
cord with the weight of authority which 
maintains the following propositions: (1) 
Although, when the insurance company in- 
terpleads, full compliance with the policy 
provisions is unnecessary, substantial com- 
pliance is required; * (2) there has not been 
substantial compliance unless the assured 
has made a reasonable effort to perform the 
acts required of him by the policy; * and (3) 
an attempt to change the beneficiary by will 
does not ordinarily constitute such compli- 
ance.® On the other hand, the dissenting 


™See footnote 6; Vance, Insurance, Sec. 109 
(8d Ed., Anderson, 1951); 46 Corpus Juris Se- 
cundum 81, n. 36. 

8 Arnold v. Equitable Life Assurance Society 
of U. 8., 228 F. 157 (SD Ia., 1915); Cook v. 
Cook, 5 Life Cases 534, 17 Calif. (2d) 639, 111 
Pac. (2d) 322 (1941); German American Trust 
Company v. Ten Winkel, 62 Colo. 96, 160 Pac. 
188 (1916); Metropolitan Life Insurance Com- 
pany v. Jones, 4 Life Cases 1188, 307 Ill. App. 
652, 30 N. E. (2d) 937 (1940); Holland v. Tay- 
lor, 111 Ind. 121, 12 N. E. 116 (1887); Miller v. 
Miller, 200 Ia. 1070, 205 N. W. 870 (1925); Mod- 
ern Woodmen v. Puckett, 77 Kan. 284, 94 Pac. 
132 (1908); Owens v. Owens, 12 Life Cases 847, 
305 Ky. 460, 204 S. W. (2d) 580 (1947); Parks’ 
Executors v. Parks, 6 Life Cases 357, 228 Ky. 
435, 156 S. W. 480 (1941); Mineola Tribe No. 
114 v. Lizer, 117 Md. 136, 83 Atl. 149 (1912); 
McCarthy v. Supreme Lodge of New England, 
153 Mass. 314, 26 N. E. 866 (1891); Dogariu v. 
Dogariu, 8 Life Cases 1153, 306 Mich. 392, 11 
N. W. (2d) 1 (1943); Aetna Life Insurance Com- 
pany v. Mallory, 3 Life Cases 8, 291 Mich. 701, 
289 N. W. 302 (1939); Mellows v. Mellows, 61 
N. H. 137 (1881); Fink v. Fink, 171 N. Y. 616, 
64 N. E. 506 (1902); Appeal of Vollman, 92 Pa. 
50 (1879); Wannamaker v. Stroman, 167 S. C. 
484, 166 S. E. 621 (1932); Metropolitan Life 
Insurance Company v. Bryant, 10 Life Cases 
1136, 287 Tenn. App. 473, 191 S. W. (2d) 440 
(1945); Wipf v. Wipff, 209 S. W. (2d) 947 (Tex., 
1948); Christman v, Christman, 163 Wis. 433, 157 
N. W. 1099 (1916). 





opinions in the instant case are supported 
by a few decisions holding that when the 
company interpleads not even substantial 
compliance is required; ”* that in such a situ- 
ation the expressed intent of the assured 
controls; * and that his expression of intent 
can be effectively made by will." Under a 
third view, now entertained apparently only 
in Florida, strict compliance with the provi- 
sions of the policy is essential to change even 
though the company has interpleaded.” 


It is submitted that the second view, the 
one taken by the dissents in’ the principal 
case, is the best. The first, that chosen by 
the majority of the court in the instant case, 
is difficult to justify. One reason sometimes 
given for insisting on substantial compliance 
with the policy provisions in regard to 
change of beneficiary is that they establish 
a contractual statute of frauds or wills to 
protect the assured ™ against frustration of 
his purpose. 

“The member has the unqualified right to 
change the beneficiary. He also has the 
right to determine how, when he can no 
longer speak, the fact of the change shall 
be ascertained and verified.” * 


Since the assured’s right to insist that a 
change be effected in a specified manner is 


contractual rather than statutory it can be 


waived by him; and since his attempt to 


® Arrington v. Grand Lodge of Brotherhood of 
Railroad Trainmen, 21 F. (2d) 914 (CCA-5, 
1927); Phoenix Mutual Life Insurance Company 
v. Cumming, 12 Life Cases 137, 67 F. Supp. 159 
(WD Mo., 1946); Pedron v. Olds, 193 Ark. 1026, 
105 S. W. (2d) 70 (1937); Hickelcamp v. Carl, 
193 Ark. 1155, 104 S. W. (2d) 814 (1937); Benson 
v. Benson, 125 Okla. 151, 256 Pac. 912 (1927). 

10 Hickelcamp v. Carl, footnote 9. 


11 Phoenix Mutual Life Insurance Company v. 
Cumming, footnote 9; Pedron v. Olds, foot- 
note 9. 

12 Warren v. Prudential Insurance Company 
of America, 2 Life Cases 41, 138 Fla. 443, 189 
So. 412 (1939). 

133 Reid v. Durboraw, 272 F. 99 (CCA-4, 1921); 
Grand Lodge A. O. U. W. of Maine v. Martin, 
118 Me. 409, 108 Atl. 355 (1919); Fink v. Fink, 
footnote 8; Garabant v. Burns, 130 Tex. 518, 
526, 111 S. W. (2d) 1100. 

4% Grand Lodge A. O. U. W. of Maine v. Mar- 
tin, 118 Me. 409, 413, 108 Atl. 355, 357 (1919). 


13 Levy Vv. New York Life Insurance Company, 
238 App. Div. 711, 265 N. Y. Supp. 377 (1st 
Dept., 1933), aff'd 266 N. Y. 570, 195 N. E. 204 
(1935); Pedron v. Olds, footnote 9. 

16 Levy v. New York Life Insurance Company, 
footnote 15. See also, Northern Life Insurance 
Company v. Burkholder, 131 Ore. 537, 283 Pac. 
739 (1930), in which it was held that the exec- 
utor of the assured could not complain of failure 
to comply with the policy provisions regarding 
change where the policy was payable to the 
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effect a change without compliance with the 
policy provisions shows that he has waived 
them,” there is little need for insisting upon 
substantial compliance, unless some basis 
for such insistence other than protection of 
the assured can be found.” 


But the other explanations offered for the 
rule are no more satisfactory. The attempt 
made by some courts to found the require- 
ment of substantial compliance on the theory 
that the policy provisions are for the pro- 
tection of the first beneficiary ® is incon- 
sistent with the decisions by the same courts 
that a change accomplished prior to the 
death of the assured, without compliance 
with policy provisions, is effective and there- 
fore cannot be challenged by the first 
beneficiary.” 


Moreover, the declaration made by some 
courts adhering to the majority view, that 
unless the assured has substantially com- 
plied with the policy provisions during his 
lifetime the rights of the named beneficiary 
become vested upon the assured’s death and 
cannot be affected by the insurance com- 
pany’s interpleader,” is not a justification of 
the rule but is merely a statement of its 
consequences. 


lf a court, as many courts do,” proceeds 
on the assumption that the policy provisions 
regarding change are for the sole benefit of 


assured’s estate; which in effect seems to be 
a holding that any interest which the assured 
has in the enforcement of these provisions is 
waived by him when he attempts a change with- 
out complying with them. 


7In all the cases read by the writer, it ap- 
pears to have been conceded that the attempt 
to change, the efficacy of which was in issue, 
was made by the assured. It appears then that 
the alleged right of the assured to insist on 
substantial compliance is probably waived by 
him in most cases; so that there will be little, 
if any, occasion to enforce the doctrine of sub- 
stantial compliance for his protection. 


* Dogariu Vv. Dogariu, footnote 8; Fink v. 
Fink, footnote 8. 

1° Quist v. Western & Southern Life Insurance 
Company, 219 Mich. 406, 189 N. W. 49 (1922); 
Witt v. John Hancock Mutual Life Insurance 
Company, 246 App. Div. 614, 282 N. Y. Supp. 
874 (2d Dept., 1935). 

Metropolitan Life Insurance Company v. 
Jones, footnote 8; Parks’ Executors v. Parks, 
footnote 8; Dogariu v. Dogariu, footnote 8. 


21 O’Connell v. Brady, 14 Life Cases 322, 136 
Conn, 475, 72 Atl. (2d) 493 (1950); Haskins v. 
Haskins, 231 Ky. 5, 20 S. W. (2d) 1029 (1929); 
Matter of Chatham Phenix National Bank, 232 
App. Div. 598, 251 N. Y. Supp. 598 (1931); 
Barnes v. Prudential Insurance Company, 9 Life 
Cases 750, 28 Tenn. App. 109, 186 S. W. (2d) 
918 (1944). 
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the insurer it will find it virtually impossible 
to make a conclusive case for insistence on 
substantial compliance. Once it has been 
assumed that no one other than the. insur- 
ance company can insist on compliance with 
these provisions it follows that when the 
company has, by interpleading, waived its 
right to substantial compliance there will 
be no one who can insist upon it and hence 
no basis for requiring it. And it is difficult 
to see how the insurance company would 
be prejudiced if the court gives effect to its 
waiver. The insurer’s reason for exacting 
the provisions regarding change is to avoid 
double liability; but when the circumstances 
are such that the company can interplead, 
the insurer is discharged from further 
liability.” 


Finally, it has been suggested in effect 
that the provisions regarding change are for 
the benefit of the general public since the 
public has an interest in the prompt pay- 
ment of insurance claims and the courts 
should adhere to the substantial compliance 
doctrine in the service of that interest.” 
But it is difficult to see why insurance claims 
in general would be paid more quickly in 
jurisdictions insisting upon substantial com- 
pliance than in those following the intent doc- 
trinee Whenever the insurance company 
becomes aware of conflicting claims, self- 
interest will lead it to interplead the claim- 
ants, if circumstances permit,* irrespective 
of the rule of law which is decisive of the 
conflict, And the trial of the interpleader 
action will cause as much delay under one 
rule as the other. If, on the other hand, 
the company knows of no claimant other 
than the first beneficiary it will normally 
pay him promply, irrespective of whether 
the substantial compliance or intent rule 
be in force; and it can do so with safety 
since, if later assailed by an alleged substi- 
tuted beneficiary, it can protect itself by 
insisting on strict compliance since it had 
never at any point in its relations with the 
assured and the contesting claimants, by 
interpleading, paying the money into court 


. 


2 Zies v. New York Life Insurance Company, 
237 App. Div. 367, 261 N. Y. Supp. 709 (1st Dept., 
1933). 

% Stone v. Stephens, 155 Ohio St. 595, 600, 99 
N. E. (2d) 766, 769 (1951); Wannamaker v. 
Stroman, 167 S. C. 484, 166 S. E. 621, 623 (1932). 
feo Vance, Insurance 690 (3d Ed., Anderson, 

51). 

* Footnote 12. 

*Pedron v. Olds, 193 Ark. 1026, 105 S. W. 
(2d) 70, 71 (1937). 

* Arrington v. Grand Lodge of Brotherhood 
of Railroad Trainmen, footnote 9; Phoenix 
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or any other equivalent action, waived its 
right to insist on strict compliance. 


With regard to the one-state minority 
rule of strict compliance,” it would certainly 
seem that the foregoing argument would 
apply a fortiori to it. No justification of the 
rule is given that has not been considered in 
the above discussion of the basis of the 
doctrine of substantial compliance. 


A consideration of the preferable minority 
view, that which adhers to the intent doc- 
trine, reveals a foundation in logic which the 
other views lack. It is held that the provi- 
sion for change is placed in the insurance 
contract for the pr8tection of the assured 
and the insurer or for the insurer alone.” 
When the assured attempts a change in an 
unauthorized manner he apparently waives 
the protection of the provisions; * when the 
insurer interpleads and pays the proceeds 
into court it likewise waives its protection.” 
With no one, then, to insist upon compliance 
with the provisions of the policy as of right, 
the proceeds are given to the person the in- 
surer intended to benefit. What constitutes 
a sufficient manifestation of intention is not 
clearly defined, but nowhere is the rule car- 
ried to a dangerous extreme. In every 
instance where it has been allowed the in- 
tention to change has been expressed in a 
clear and unequivocal manner, in writing 
and with some degree of formality.” A 
will, of course, would fulfill these require- 
ments to the utmost. There is no reason 
for supposing that the rule would be carried 
to the extremity of allowing changes to be 
requested or made orally or in some manner 
not readily provable, except in the instance 
where, after an oral request for change, the 
company returned the policy to the assured 
with the change endorsed thereon. It is 
with this limit in mind that the intent doc- 
trine is approved. 


Assuming, however, the adoption in Ohio 
of the rule of substantial compliance—was it 
correctly applied? The court’s assertion 
that the fact that a will is not effective until 


Mutual Life Insurance Company v. Cumming, 
footnote 9. 

% Pedron v. Olds, 193 Ark. 1026, 105 S. W. 
(2d) 70, 72 (1937). 

2? Footnote 9. 

%® Footnote 9. 

31 Footnote 19. See also, Atkinson v. Metro- 
politan Life Insurance Company, 114 Ohio St. 
109, 150 N. E. 748 (1926), in which the court 
states that an oral change effected by the in- 
surer during the assured’s lifetime would un- 
questionably be upheld. 
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death prevented an attempt to effect a 
change by will from constituting substantial 
compliance is unsound. In the first place, 
since compliance with policy provisions is 
held to be sufficiently substantial even where 
no notice of the assured’s wish to effect a 
change has been brought home to the in- 
surer prior to the assured’s death,” a will can- 
not be held insufficient on the ground that the 
company may not learn of it until after the 
assured has died. Second, the ambulatory 
nature of a will cannot be objectionable because 
any expression of an intent to change is revo- 
cable, even though it strictly conforms to the 
policy provisions regarding change. But even 
assuming that there is hothing in the nature 
of a will which would prevent an attempt to 
effect a change by will from constituting 
substantial compliance under certain circum- 
stances it must be conceded that there was 
no substantial compliance in the instant 
case. As already pointed out,” an assured 
has not substantially complied until he has 
done all that he reasonably could do to com- 
ply with the policy provisions; and there 
was no showing in this case that the as- 
sured could not have obtained, executed and 
returned to the company the prescribed 
form requesting change. Of course, a situ- 
ation could readily be imagined in which it 
would be proper to hold that an attempt 
to effect a change by will amounted to a 
substantial compliance. Suppose that the 
assured is on the battlefield and prior to a 
major engagement decides to make a change 
of beneficiary in his insurance contract. 
Without time to do anything else he exe- 
cutes a will in which he changes the bene- 
ficiary and is subsequently killed in the 
ensuing battle. Although the decisions are 
not in agreement as to what amount must 
be done in order to constitute substantial 
compliance, none of them require the as- 
sured to do the impossible. 


Assuming the minority rule existed in 
Ohio, the case, of course, would be wrongly 
decided. The intention of the assured was 
unequivocally manifested in a legal will and 
the insurer had waived its right to insist 
on: compliance by interpleading the claimants. 


Although in insisting upon substantial 
compliance in the instant case, the majority 
of the court purported merely to apply and 
not change the Ohio law, there is ground 
for the belief that it did in fact effect a 
change. In Arnold v. Newcombe,™ the earlier 
of two Ohio cases cited in the majority 
opinion, the court said that it was settled 
that substantial compliance was necessary, 
but proceeded to hold for the new bene- 
ficiary despite the fact that the assured had 
made no attempt whatever to comply with 
the policy provision requiring notice to the 
company. It could be argued, therefore, 
that the effect of the decision was to make 
substantial compliance unnecessary. In At- 
kinson v. Metropolitan Life Insurance Com- 
pany,® the second of the two Ohio cases 
cited in the majority opinion, the court re- 
ferred to the Arnold case with apparent 
approval and proceeded to hold that an at- 
tempted change was effective, even though 
the assured abandoned his attempt to com- 
ply with the policy provisions before com- 
pletion. Thus, prior to the decision in the 
instant case, while the Ohio courts were 
still paying lip-service to the rule of sub- 
stantial compliance, they had in effect abol- 
ished it and adopted the intent rule by 
holding in substance that the assured’s ex- 
pression of a desire for a change constituted 
substantial compliance by him. 


The suggestion that the Ohio courts had 
adopted the intent rule in the Arnold and 
Atkinson decisions finds some support from 
the fact that the dissenting judges in the 
instant case cited these decisions in support 
of their conclusion that the attempted change 
by will was effective. It should be noted, 
however, that they did so on the theory 
that the provisions regarding change are for 
the benefit of the insurer and are waived 
when it interpleads; a doctrine of which the 
Arnold case makes no mention and which, 
at best, was offered as an alternative ground 
of decision in the Atkinson case. Never- 
theless, it would seem that on one ground 
or another, the Ohio courts were applying 
the intent doctrine prior to the decision in 
the instant case,” and it is to be regretted 
that the majority of the court did not con- 
tinue to do so. [The End] 


Compulsory old-age insurance was first adopted in Germany 
in 1883, according to a Twentieth Century Fund report. 


3% White v. White, 194 N. Y. S. 114 (S. Ct. 
Oneida Cty., 1922); Arnold v. Newcombe, 104 
Ohio St. 578, 136 N. E. 206 (1922); Barnes v. 
Prudential Insurance Company, footnote 21. 


*% Footnote 7. 
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%* Footnote 32. 

% Footnote 31. 

3 Schwerdtfeger v. American Life Insurance 
Company, 12 Life Cases 1111, 165 F. (2d) 928 
(CCA-6, 1948). 
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Taxpayer’s Choice in Damage Suit 


By CECIL J. McCAFFREY 


Strange as it sounds, the taxpayer may decide 
whether his recoverable damages are tax-free 
or taxable, this New York attorney points out 





Reprinted from the November, 1951 
issue of TAxes—The Tax Magazine. 


[pAMAces recovered by judgment or 
settlement are sometimes capital and 
sometimes income. For example, recoveries 
for physical injury (Internal Revenue Code 
Section 22 (b) (5)), alienation of affections 
(Solicitor’s Opinion 132, Cumulative Bulle- 
tin, June, 1922, page 92) and slander (C. A. 
Hawkins, CCH Dec. 2390, 6 BTA 1023) are 
capital. These recoveries merely compen- 
sate for injury to the person; there is no 
profit involved. On the other hand, re- 
coveries for nonpayment of wages (Frieda 
Hempel, CCH Dec. 15,888(M), 6 TCM 
743; Elmer John La Pointe, CCH Dec. 
13,273(M), 2 TCM 252) and diversion of 
taxpayer’s share of profits from a business 
(George De Long Bailey, CCH Dec. 13,534 
(M), 2 TCM 884; Colin J. MacLeod et al., 
CCH Dec. 16,236(M), 7 TCM 37; Swastika 
Oil & Gas Company v. Commissioner, 41-2 
ustc 9727, 123 F. (2d) 382 (CCA-6), cert. 
den. October 12, 1942, aff’g CCH Dec. 10,848, 
40 BTA 798) are taxable income. These re- 
coveries replace income that should have been 
received; hence they are income themselves. 


There is a third class of recoveries that 
is neither clearly capital nor clearly income. 
The outstanding example is a recovery for 
damage to the taxpayer’s business by a 
competitor or an associate. Here, there is 
a question whether the recovery represents 
compensation for injury to the business as 


Taxpayer’s Choice in Damage Suit 


a capital asset, or is merely a replacement 
of profits that the taxpayer normally would 
have made but did not because the injury 
to the business kept it from functioning 
normally. If the recovery is compensation 
for injury to the business, it is capital; if it 
is replacement of lost profits, it is income. 

This third type of recovery is particularly 
interesting and unusual because the tax- 
payer himself decides whether his recovery, 
if any, is to be tax-free capital or taxable 
income. This may sound incredible since 
the government and the courts. usually 
decide these matters for us. Nevertheless, 
the fact remains that, on the basis of the 
decided cases, the nature of the claim the tax- 
payer makes in his complaint in the damage 
suit is the vital factor in determining whether 
he must pay income tax on the recovery. 

To illustrate and explain this, let us 
assume taxpayer’s business suffers because 
of some unwarranted act by a competitor. 
Taxpayer sues and recovers. He treats the 
recovery as capital but the Commissioner 
disagrees, claiming it is income. The dis- 
pute goes to the Tax Court. 


How is the Tax Court going to decide 
who is right? Obviously, by going to the 
record of the damage suit. The evidence 
in that record will show the nature of 
taxpayer’s injury. And since taxpayer is 
the best authority on what happened to his 
business, that evidence will have been pre- 
sented largely by him. 


This brings us back to our statement 
that the taxpayer’s complaint is the vital 
factor. Inevitably, he will arrange his proof 
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in whatever manner and form will give 
most support to his complaint. If he al- 
leges that his business as an asset was dam- 
aged, he will present evidence that the 
business deteriorated as a going concern® 
In other words, he will show loss of good 
will. If, on the other hand, he alleges a 
loss of profits, his evidence will show merely 
the income he should have made but did not 
make. Since good will is measured by 
profits (Raytheon Production Corporation v. 
Commissioner, 44-2 ustc J 9424, 144 F. (2d) 
110 (CCA-1), cert. den. November 20, 1944, 
aff'g CCH Dec. 13,108, 1 TC 952), lost 
profits will be the measure of the recovery 
in either case. However, what this recovery 
is will depend on the nature of the complaint 
and evidence from which it stems. If it is 
the result of evidence of loss of good will 
presented in support of an allegation of 
injury to capital, it will not be taxable; but 
if it is the result of evidence of lost profits 
presented in support of an allegation of lost 
income, it will be taxable. 

The correctness of this analysis is borne 
out by many decisions. It is necessary 
only to quote from some of the opinions. 


Farmers’ & Merchants’ Bank Case 


The first leading case on the subject 
(Farmers’ & Merchants’ Bank of Catlettsburg, 
Ky. v. Commissioner, 3 ustc J 972, 59 F. (2d) 
912 (CCA-6), rev’g CCH Dec. 6273, 20 
BTA 622) involved a recovery by taxpayer 
bank against a Federal Reserve Bank which 
had allegedly damaged taxpayer’s business 
by collecting checks drawn on taxpayer in 
a manner that reacted unfavorably against 
taxpayer. Holding that taxpayer’s recovery 
was capital for the loss of good will, the 
circuit court of appeals said: 

“The fund involved must be considered in 
the light of the claim from which it was 
realized and which is reflected in the petition 
filed in its action against the Reserve Bank. 
We find nothing therein to indicate with 
the certainty required in the statement of 
a cause of action, that petitioner sought 
reparation for profits which petitioner’s 
[sic] misconduct prevented it from earning 
in 1925. Charles E. Rous, petitioner’s cash- 
ier, testified before the Board [of Tax Ap- 
peals] that the loss of such earnings could 
not be definitely determined and this prob- 
ably furnishes the explanation for the failure 
definitely to demand it. Petitioner not only 
did not insist upon the restoration of anti- 
cipated profits as a matter of fact, but 
based its claim for damages upon an alleged 
tortious injury to the good will of its busi- 
ness, . . . Injury to its business of course 
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Recoveries for loss of good will accrue 


from injuries to capital—nontaxable. 
» 


means injury to its financial standing, credit, 
reputation, good will, capital and other pos- 
sible elements. Profits were one of the chief 
indications of the worth of the business; 
but the usual earnings before the injury, 
as compared with those afterward, were 
only an evidential factor in determining 
actual loss and not an independent basis 
for recovery.” 


The circuit court seems to be saying 
that if the cashier had been able definitely to 
determine the profits and, consequently, the 
taxpayer had asked for profits, this would 
have been sufficient to convert a tax-free 
recovery of capital into a recovery of taxable 
income, Certainly, the distinction between 
profits as profits and profits as evidence 
of worth is a theoretical distinction rather 
than a real one. Such things as credit, 
reputation and good will are elements of 
profit just as much as they are of net worth. 
The real reason the court did not hold that 
the recovery was income is the one at the 
very end of the quoted part of the opinion, 
namely, that the taxpayer did not make 
profits an independent basis for recovery. 


Durkee Case 


Durkee v. Commissioner, 47-1 ustc 9279, 
162 F. (2d) 184 (CCA-6), rev’g CCH Dec. 
15,085, 6 TC 773, provides a good illustration 
of this point. In that case, the damage suit 
was settled. On the tax question, the circuit 
court held that because the taxpayer had 
sued for loss of good will, the recovery was 
capital; yet the amount sued for was exactly 
equal to the amount of profits taxpayer 
figured he had lost. His profits before the 
damage had been $8,000-$10,000 a year; he 
anticipated that increased good will would have 
made this $15,000-$20,000 a year during the 
ten-year damage period. He sued for $150,000, 
which was $15,000 a year for ten years. 

It might be argued that, even if a suit 
for just the $8,000 a year earned in the past 
would be a suit for lost profits, the in- 
clusion in the suit of a claim for the $7,000 
a year anticipated increase due to added 
good will made it a suit for capital. But 
at the time of suit the ten-year period had 
elapsed; so it would seem that, regardless 
of the allegation of loss of good will, a 
judgment for the taxpayer for $150,000 
would be equivalent to awarding him $15,000 
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a year lost earnings for the past ten 
years. This means that the full $150,000 
would be income; and if this is so, the full 
amount of the settlement should be income. 
That it was not must be attributed to the 
fact that, both in his complaint and his 
evidence, the taxpayer called his loss good 
will instead of profits. 


A statement by the Tax Court in a 1942 
memorandum decision (George De Long 
Bailey, cited previously) supports this con- 
clusion. Holding that certain corporate 
stockholders had realized taxable income 
by recovering their proportionate shares ot 
profits made by the president through stock 
manipulation, the court said: 


“Some recoveries as a result of litigation 
are taxable and others are not. One test 
to determine the taxability of proceeds in 
such a case is whether or not the taxpayer 
therein involved had sued for and recovered 
profits.” 


The court then went on to distinguish 
another case (The Central Railroad of New 
Jersey v. Commissioner, 35-2 ustc 9575, 
79 F. (2d) 697 (CCA-3), rev’g CCH Dec. 
8228, 29 BTA 14) by saying: 


“{It] . .. is to be distinguished from 
the present case on this ground. The Court 
in that case stated the settlement was not 
based on a suit by the taxpayer to recover 
profits of which it has been deprived.” 


In another, later memorandum decision 
involving a suit for profits (W. Walley, Inc., 
CCH Dec. 16,290(M), 7 TCM 137), the 
Tax Court made the same distinction be- 
tween the case before it and Farmers’ & 
Merchants’ Bank of Catlettsburg, Ky. v. 
Commissioner. 


Can the taxpayer’s recovery be nontaxable 
even though the damage is not permanent? 
Or does the fact that the damage proved 
only temporary mean that the injury must 
be loss of profits and not damage to capital? 
Apparently, permanence in the sense of 
being driven out of business is not a must 
to establish injury to capital. It is true 
that in the Raytheon case the circuit court 
Stressed the fact that the taxpayer had 
total destruction of the business and that 
“this was not the sort of antitrust suit 
where the plaintiff’s business still exists 
and where the injury was merely for loss 
of profits.” However, in Farmers’ & Mer- 
chants’ Bank of Catlettsburg, Ky. v. Com- 
missioner, wheré the taxpayer succeeded in 
having its recovery excluded from income 
as a restoration of capital, the taxpayer's 
banking business was not destroyed and 
the taxpayer continued in business as before. 


Taxpayer’s Choice in Damage Suit 


Suppose the taxpayer neglects to establish 
in the damage suit that his damage is to 
capital rather than income. Can he correct 
the oversight in the Tax Court? No. He 
must have the foresight to make his tax 
record in the damage suit while he is con- 
centrating primarily on making his damage 
record. In Nicholas W. Mathey, CCH Dec. 
16,436, 10 TC 1099, aff’d 49-2 ustc { 9428, 
177 F. (2d) 259 (CA-1), cert. den. April 24, 
1950, the taxpayer sued a competitor for 
infringement of a patent on a certain ma- 
chine used in the manufacture of women’s 
shoes. The taxpayer alleged that he would 
have made large gains and profits but for 
the infringement, and that his competitor 
had been receiving these gains and profits; 
he asked enjoinment, and asked and re- 
ceived damages for loss of his profits. In 
the Tax Court, he offered evidence of dam- 
age to his business and contended that the 
recovery was a nontaxable restoration of 
capital. Holding the recovery taxable, the 
court said: 


“Evidence which the petitioner introduced 
here, relating to an alleged decrease in his 
net worth, damage to his financial standing 
and damage to his business reputation, is 
immaterial in the absence of a showing that 
that evidence was introduced in the in- 
fringement suit and was the basis of a part 
of the recovery.” 


The position taken by the court is en- 
tirely correct. The recovery of the damage 
and what it compensates the taxpayer for 
are established facts when the Tax Court 
comes into the picture; its only function 
is to identify the recovery as either income 
or capital. If the court that tried the 
damage suit,erred in fixing the nature of 
the injury, the Tax Court has no jurisdiction 
to correct that error. 


In some cases, the taxpayer claims loss 
of both capital and profits. If such a 
claim is settled, the taxpayer should make 
sure that the settlement agreement allocates 
between capital and profits. Otherwise the 
Tax Court holds that the entire amount 
is income unless the evidence shows differ- 
ently. (Armstrong Knitting Mills, CCH 
Dec. 5918, 19 BTA 318; Arcadia Refining 
Company v. Commissioner, 41-1 ustc J 9366, 
118 F. (2d) 1010 (CCA-5); The Martin 
Brothers Box Company, CCH Dec. 13,162 
(M), 1 TCM 999, aff’d 44-1 ustc 9306, 142 
F. (2d) 457 (CCA-6); W. Walley, Inc., cited 
previously; Jay C. Morse Trust, CCH Dec. 
15,927(M), 6 TCM 855. This is consistent 
with the principle that the taxpayer has the 
burden of proof [The End] 
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An exclusion, the author believes, 
should be prepared that will cover 
present hazards of war and those 
that may be devised in future years 


| 
This paper was presented at the educa- | 
tional seminar held by the Bureau of 
Accident and Health Underwriters in 
New York City, May 7-8. The author 
| is assistant secretary, Accident and Lia- 
bility Department, Aetna Life Insurance 
Company, Hartford, Connecticut. 
| 


At THE LAST annual meeting of the 
+4 Bureau of Accident and Health Under- 
writers there was a paper presented on 
underwriting problems arising out of the 
hazards of modern warfare. There has been 
a good deal of study of the problems since 
that time. The committee that has been con- 
sidering this matter has encountered some 
very difficult problems that are at this time 
unresolved. It may be helpful if I review 
a few of the factors and point up some of the 
problems, for I think there may be those 
who have not had an opportunity to study 
the matter who may well wonder just why 
there is a problem. 


Prior to the first World War most policies 
of accident insurance had no war exclusion 
in them. We had been living in a peaceful 
era and there was almost no thought of our 
country being involved in any war beyond 
something like Teddy Roosevelt’s heroic 
dash up San Juan Hill. During the first 
World War, when for the first time we sent 
a large number of troops abroad, accident 
companies quite generally adopted the “war 
or act of war, or while in military service 
in time of war” exclusion. That seemed 
quite adequate, and as a matter of fact it 
was quite adequate until the second World 
War came along. New ways of conducting 
war developed and there arose new situations 
that had never before confronted us. 
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Modern Warfare and Its Effect on} 


After Pearl Harbor the question arose 
whether those killed or injured at Pearl 
Harbor had been injured in time of war. In 
some cases the courts held that since war 
was not declared at the time of the Japanese 
attack, the companies were liable. On the 
other hand, following the armistice with 
Germany, during what was unquestionably 
a time of war inasmuch as peace had not 
been declared, men in the service in Ger- 
many who were injured or killed were held 
to have been covered because, although a 
state of war still existed, actual shooting 
had stopped. 


Then came Korea with many nations join- 
ing in what is called a police action, with 
over 100,000 casualties to American troops 
without a declaration of war. Had a policy- 
holder been killed in Korea shortly after 
that action began it is probable that the 
courts would have held the company liable 
because of the absence of a declaration of 
war. Recently, after one year and a half 
of what everyone knows has been com- 
posed of intensive hostilities, a court recog- 
nized the facts and called it a war. 


Atomic bombs create new problems for 
underwriters in terms of catastrophic losses 
and they make possible a new type of sabo- 
tage that can well be of catastrophic pro- 
portions. The explosion of an atomic bomb 
consumes all evidence of where the bomb 
came from and how it happened to explode. 
We are told that the accidental explosion 
of radioactive material is very unlikely. | 
suppose no one would deny that it can 
happen. The United States is now produc- 
ing planes that can carry large or small 
atomic bombs and atomic artillery shells are 
even talked about. Just how small can an 
atomic bomb be and still devastate a wide 
area? We do not have the answer to that 
question, but it raises for our consideration 
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By PAUL H. ROGERS 


the matter of whether we can afford to 
cover the results of atomic explosions in 
peace or war. I think most of us would be 
inclined to say that we could take the 
chance on the accidental explosion of atomic 
bombs in this country. Suppose, however, 
that a strong aggressor nation planned war 
against us. Is it not possible that they 
might, in time of peace, well in advance of 
open hostilities by means of saboteurs, ex- 
plode several atomic bombs in our principal 
cities? Each bomb would consume all evi- 
dence of where it came from. It took more 
than 20 years after the first World War 
to prove that the Black Tom explosion was 
caused by saboteurs. In view of the obvious 
difficulty if not impossibility of establishing 
that such atomic bombs were exploded by a 
foreign nation and whether they are ex- 
ploded in time of peace or in time of war, 
we may perhaps conclude that we must ex- 
clude losses growing out of the explosion 
of atomic bombs in peace or war. To state 
the situation again in another way, it is 
almost certain that any explosion of an 
atomic bomb in this country will be done 
by an enemy or a potential enemy. We must 
prove it or pay the losses. The proof may, 
as a practical matter, be impossible. Let 
us go one step further and ask the question 
whether the explosion of such an atomic 
bomb in this country in time of peace would 
constitute war. If we could not prove who 
furnished the bomb and exploded it, who 
would be at war with whom? I will not 
complicate the problem further by attempt- 
ing to forecast how many nations will have 
atomic bombs and even hydrogen bombs a 
few years hence. 


We start with the proposition that acci- 
dent companies heretofore have intended 
to completely exclude: the war hazard, and 
in the past the exclusion “war or act of war, 
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or while in military service in time of war” 
has done that. The hazards of war have 
been and still are regarded as uninsurable 
under policies of personal accident insurance. 
No premium has ever been charged for that 
hazard and the state insurance departments 
have for 30 years accepted that position on 
the part of the companies. We now seek to 
continue that position. The factors we are 
now dealing with are quite different and it 
seems advisable to prepare different word- 
ing. Just to state a few of the problems—the 
wording we adopt must cover war or acts 
of war in any guise; whether war has 
been declared or not, by one nation, a group 
of nations, or only a part of one nation; 
whether it is aggression or defense against 
aggression by a nation seeking domination 
over another group of people openly or un- 
der the guise of a beneficial protectorate. 
We usually think of war in terms of combat 
by large armies. It is no less war where 
the forces engaged are small. Compara- 
tively few men died of combat injuries in 
the Spanish-American War, but we called 
it war. War has been called an extension 
of political differences. It may well involve 
only a few men that might for a time present a 
very limited hazard to insurance companies, 
but action involving only a few men may 
later involve many men. War may consist 
of differences between groups of people 
in one nation. Many governments are now 
in power by force of arms. Wars are con- 
ducted by nations, by so-called strong men 
and by men who are called bandits. Sabo- 
tage may be conducted by agents of nations 
avowedly at peace. 


How, then, shall we define what we mean 
when we say that injuries resulting from 
acts of war are not covered? Even though 
we have the benefit of exhaustive consid- 
eration of this problem by many eminent 
counsels, the problem for us is a difficult one. 
It grows first out of the fact that the com- 
panies have for many years sought sim- 
plicity and clarity in policy language. We 
have been most reluctant to conclude that 
the simple exclusion we have heretofore 
used is now inadequate. We are most re- 
luctant now to incorporate in our policies a 
compound or legalistic exclusion. We are, 
however, faced with the fact that there has 
been general agreement that the exclusion 
must completely exclude the hazards of 
war. We must recognize that there is only 
one way the companies may themselves 
devise protection against this hazard and 
that is by an adequate exclusion in our 
policies. The difficulty and practical impos- 
sibility of asking policyholders to individually 
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sign a more adequate war exclusion waiver 
causes us to conclude that the practical 
application of a broader exclusion will come 
about only through the adoption of such 
an exclusion in policies hereafter issued. 
There will be natural reluctance on the 
part of our production organizations and 
our agents to accept a more complicated 
exclusion. It seems to me that the com- 
panies have no alternative in the matter. 
Better wording must be found and it must 
be adopted. We must prepare an exclusion 
that will encompass the hazards of war as 
we now understand them and as they may 
be devised during the years to come. 

When we consider what the last 15 years 
have done in the development of instan- 
taneous world-wide communication, the jet 
fighters and bombers that fly at fantastic 
speeds, the devastation wrought by two 
atomic bombs and the practical possibility 
of that devastation being multiplied hun- 
dreds of times and perhaps right here, we 
see that the need for an adequate war ex- 
clusion is plain. 

Many companies have permitted policy- 
holders who enter the armed services to 


continue their coverage in force, with some 
other factual limitations, while in the United 
States, to the same extent as though the 
policyholder had not entered the armed 
forces. There is some desire on the part 
of the companies to continue that practice. 
We should, if possible, incorporate that 
idea in our war exclusion clause. 

This paper can do no more than present 
some of the difficulties with which we are 
faced in our effort to find the answer that 
will most completely and most simply leave 
the companies under conditions similar to 
those prior to World War II. While we 
shall make every effort to come up with 
the best exclusion we can prepare, any 
exclusion we draft will, of course, be ad- 
visory only, and each company must decide 
for itself what its exclusion shall be. I had 
occasion recently to discuss this matter with 
a state insurance department and I imagine 
that department reflected the attitude of 
each of the departments when they expressed 
the hope that there would be substantial 
similarity in the war exclusion clauses pre- 
pared by the various companies. 

[The End] 


AIRLINES REQUIRE NOTICE OF CLAIM IN ACCIDENT CASES 


“It is not commonly known that a 
notice of claim is required by an airline 
carrier before an action can be main- 
tained for the injury or death of a passen- 
ger,” recently wrote Howard F. Trussel, 
New York attorney, in a letter published 
in the New York Law Journal. 


The letter pointed out that the airline 
carriers have asserted their right to re- 
quire such notice under the provisions 
of Section 403(a) of the Civil Aeronautics 
Act of 1938 (49 USCA, Section 483(a)). 
Under this authority, they have filed a 
tariff numbered Section 17(a) with the 
Civil Aeronautics Board. The _ tariff 
places a 90-day limit, following the 
alleged accident, upon the filing of a notice 
of claim and a one-year limitation for the 
filing of suit. 


The right of the airlines to make such 
a requirement was previously held rea- 
sonable and valid in the case of Wilhelmy 
v. Northwest Airlines (86 F. Supp. 565 
(DC Wash., 1949)) when the notice of 
claim requirement was limited to 30 days, 
the writer said. 


In actions for damages arising out of 
airplane accidents, the writer advised 
claimants’ attorneys to check the follow- 
ing: (1) the ticket issued to the passen- 


ger for a notice of claim requirement or 
a provision reading “Subject to Tariff 
Regulations,” which incorporates the claim 
requirement; (2) the notice of claim 
requirements in the tariff regulations of 
the airline carrier concerned; (3) the 
address and general offices of the airline; 
and (4) the sending of a written notice 
of claim to the general offices of the 
airline within the period prescribed in its 
tariff. They were also advised to heed a 
court ruling that in such notice of claim 
“there must be language showing an in- 
tention to make a claim.” 

The writer pointed out that when an 
aircraft ticket of a deceased person is 
lost, burned or otherwise destroyed as 
the result of an aircraft accident, the 
personal representative of said decedent 
becomes charged, according to the air- 
lines, with the duties imposed in said 
ticket. He said that knowledge of the 
means of securing tariff requirements 
of a particular airline are important since 
the attorney will not have the ticket 
before him and neither will he be able to 
locate the notice of claim provision in 
any law library. 

The writer is a member of the commit- 
tee on aeronautical law of the New York 
County Lawyers Association. | 
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sees Motor Vehicle Safety- 
Responsibility Act is applicable to of- 
ficers and employees of municipalities only 
when driving vehicles not owned by govern- 
mental units.—The exempting clause under 
the Florida safety-responsibility act ap- 
plies only to vehicles owned by governmen- 
tal units; therefore, officers and employees 
of governmental units are subject to the 
provisions of the act when they are involved 
in accidents while driving privately owned 
vehicles. 

The ruling held that when a motor vehicle 
involved in the accident is owned by the 
United States, the State of Alabama or one 
of its governmental units, none of the pro- 
visions of the act apply, regardless of who 
is operating the government vehicle at the 
time of the accident and irrespective of 
the purpose for which the vehicle is being 
used.—Opinion of the Alabama Attorney 
General, April 10, 1952. 


47LORIDA—An assessment benefit fund 

is subject to regulatory insurance laws 
and is, therefore, illegal—lDLodges in two 
Florida counties proposed the organization 
of an assessment type of benefit fund where 
death benefits were paid by an assessment 
of members. Membership was to be volun- 
tary but limited to lodge members. There 
would be no connection between the or- 
ganization and the lodges. Applicants in 
good health would pay a fee based on age 
and would receive a certificate of member- 
ship. The Attorney General ruled that 
the activities of the organization constituted 
the business of insurance and the proposed 
certificate a contract of insurance. The 
form of organization did not comply with 
the fraternal benefit form provided for by 
Statute and was therefore illegal. The plan 
of the organization is similar to a benevolent 
mutual benefit association, new associa- 
tions of which type have not been permitted 


Attorneys General 


since 1947.—Opinion of the Florida Attorney 
General, No. 052-124, April 14, 1952. 

When a foreign fraternal benefit society 
is converted into a stock insurance com- 
pany, the stock issued to society members 
in Florida is exempt from registration.—The 
Attorney General’s opinion held that the 
creation of a stock insurance company and 
its absorption of the mutual benefit society 
through an exchange of stock for the rights, 
interests and obligations of the society 
members is to be construed as a consolida- 
tion and therefore is exempt from the laws 
governing the sale of securities under sub- 
sections 4 and 6 of Section 517.06 of the 
Florida statutes. An opinion relating to 
any attempt of the persons receiving such 
stock to place the same on the Florida 
market was not made.—Opinion of the Flor- 
ida Attorney General, No. 052-103, March 
24, 1952. 


INNESOTA—Requirement of state 
L agencies to purchase insurance by bid 
is not overruled by implication by opinion 
concerning village requirement.—Opinions 
of the Attorney General of January 29, 
1952, and March 15, 1951, held that villages 
did not have to advertise for bids on the 
purchase of insurance on the basis that 
insurance was neither merchandise, ma- 
terials nor equipment, the purchase of which 
was required by bid. (See the March In- 
SURANCE LAW JouRNAL, page 217.) 


A state official recently inquired whether 
or not these opinions did not overrule by 
implication a ruling of July 6, 1939, in 
which it was held that state agencies must 
advertise for bids in the purchase of in- 
surance. The 1939 ruling interpreted Chap- 
ter 431, Laws 1939, the provisions of which 
now appear as Section 16.07 of the Minne- 
sota Statutes of 1949. This statute pro- 
vides that all contracts for construction or 
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repairs and all purchases of and all con- 
tracts for supplies, materials, purchase or 
rental of equipment, and utility services 
shall be based upon competitive bids. 

In holding that its 1939 opinion was not 
overruled, the Attorney General’s office 
noted that its earlier opinion pointed out 
that a provision of the Laws of 1939, now 
subdivision 2 of Section 16.03, states: ‘The 
terms ‘supplies’, ‘materials’, and ‘equip- 
ment’ mean and include any and all articles 
and things used by or furnished to any 
department or agency of the state govern- 
ment, .. .” 

Its 1939 opinion concluded that insurance 
was a thing furnished to a department or 
agency, and therein lies the difference, the 
opinion stated.—Opinion of the Minnesota 
Attorney General, No. 980-A-4, March 7, 1952. 


Firemen’s relief funds may not be donated 
for hospital purposes.—A village attorney 
inquired whether the volunteer fire depart- 
ment or the village council could donate 
from the surplus in the firemen’s relief fund 
to a local, nonprofit organization sponsoring 
a local hospital. The moneys in the fund 
were received from the gross fire insurance 
premiums tax under the provisions of Chap- 
ter 69 of the Minnesota Statutes of 1949. 


In ruling that such a donation could not 
be made, the Attorney General quoted Sec- 
tion 69.04, which reads in part as follows: 
“Such amount shall be kept as a special 
fund, and disbursed only for the following 
purposes... .” 

Since the proposed type of donation was 
not among the allowable disbursements, it 
could not be made.—Opinion of the Minne- 
sota Attorney General, No. 198-B-3, April 
15, 1952. 


ORTH CAROLINA—Volunteer fire- 

men are covered by workmen’s com- 
pensation and may participate in firemen’s 
relief fund. Firemen’s Relief Fund cannot 
be used to purchase insurance.—Questions 
to and answers by the Attorney General are 
as follows: 

(1) “Is a municipal corporation liable un- 
der the Workmen’s Compensation Act for 
injuries sustained by a volunteer fireman 
while said fireman is responding to a fire 
call?” 


“This office has previously expressed the 
opinion, which conforms with the holding 
of the Industrial Commission, that volunteer 
firemen who are paid ‘on the basis of the 
number of fires that they attend each month 
are covered by the Workmen’s Compensa- 
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tion Act’ and would at least be entitled 
to the minimum compensation award as 
provided by that Act.” 


(2) “Would a member of a volunteer 
fire company be entitled to any benefits 
under the Firemen’s Relief Fund?” 


“There is nothing in G. S. 118-1 to 118-7 
which would exclude a volunteer fire com- 
pany from participating in the Relief Fund 
provided that the company or the individual 
volunteer fireman is a part of an ‘organized 
fire department’ which meets the require- 
ments of G. S. 118-1. The right to partic- 
ipate seems to depend upon organization 
and not whether one is a regularly employed 
fireman.” 


(3) “Would the trustees of the Firemen’s 
Relief Fund have authority to use any part 
of said Fund to purchase insurance to pro- 
tect both the paid and the volunteer fire- 
men against personal injuries sustained in 
the performance of their duties?” 


“G. S. 118-7 provides that the board of 
trustees shall have entire control of the Fire- 
men’s Relief Fund and that the trustees 
can disburse the funds only for one of the 
four listed purposes, one of them being ‘to 
safeguard any fireman in active service 
from financial loss, occasioned by sickness 
contracted or injury received while in the 
performance of his duties as a fireman’. No 
provision is made in this statute which 
would allow the trustees to purchase pro- 
tective insurance; therefore, if the authority 
exists, it must do so by implication. The 
Legislature was very careful to provide that 
the funds could be spent ‘only’ for certain 
enumerated purposes and I am of the opin- 
ion that the authority to purchase insurance 
could not be ‘read into’ any of these enum- 
erated purposes. 


“It should be remembered that the Fire- 
men’s Relief Fund was set up so as to 
provide a means of support for injured or 
deceased firemen and their dependents. The 
basis for participation in the Fund is fi- 
nancial loss or inability to earn, and not 
personal injury. Also, if the trustees were 
allowed to purchase insurance, they would 
be passing their legal responsibilities on to 
the insurance company, which would have 
available certain defenses against claims 
presented to it which could, in all probabil- 
ity, defeat the very purposes for which 
this Act was enacted. I do not think that 
it was the intent of the Legislature to allow 
the trustees to, in effect, insure the Fund 
against the very purposes for which it was 
established.—O pinion of the North Carolina 
Attorney General, April 1, 1952. 
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Georgia Sets Examination Procedure 
for Fire and Casualty Agents 


A qualification examination procedure for 
new applicants for a fire and casualty insur- 
ance agent’s license was announced March 
28, by Zack D. Cravey, Georgia Insurance 
Commissioner. The procedure, which was 
set up in cooperation with the insurance in- 
dustry, is already in effect. Procedural steps 
are as follows: 


(1) The company must file an application 
for the agent’s license on prescribed forms, 
enclosing a $10 examination fee and a $10 
occupational tax (prorated July Ist). After 
obtaining the usual agency-type credit or 
character report, the company must certify 
to the insurance department that the report 
has been obtained and the applicant found 
to be honest, trustworthy and possessing no 
discrediting characteristics. 

(2) The insurance department will furnish 
a manual of questions and answers to the 
applicant, On request, at the residence ad- 
dress listed on his application. 

(3) The applicant must inform the de- 
partment when he is ready to take the ex- 
amination. The department will notify him 
of the date, time and place of the examina- 
tion, 


(4) An impartial board will consider the 
examination together with other information 
submitted by the applicant. A license will 
be issued if a passing grade is made. Appli- 
cants who fail will be advised as to when 
the examination may be retaken. 


Georgia Requires NAIC Approved 
Reporting of Term Fire Premiums 


A nine-month-old ruling of the Georgia 
Insurance Department adopted the method 
of reporting installment permiums on fire 


State Department Rulings 


% 


‘ 
a 
ee 
Se 
See Ne a 
SNE Se 


- 


"9 SRG: < 
NS s 


insurance term policies recommended at the 
June, 1951 meeting of the National Asso- 
ciation of Insurance Commissioners. This 
method of reporting is required for the 
calendar year 1952 and following years. A 
review of thé method, as listed in the Au- 
gust 16, 1951 ruling of Commissioner Zack D. 
Cravey, follows: 


(1) The income in each year’s statement 
should reflect the actual amounts charged to 
and payable by the assured during the year 
on term policies written on an installment 
basis. 

(2) The unearned premium reserve carried 
by the reporting company should reflect the 
unearned premium on such charges regis- 
tered and in force at the end of the state- 
ment year. 

(3) The allowable asset for such uncol- 
lected premiums will be limited to install- 
ment premiums (less commissions allowed 
thereon) not over 90-days due on the state- 
ment date. 

(4) This same method or procedure, with 
respect to installment premiums, should be 
followed in preparing and submitting annual 
gross premium tax returns, 


A new procedure for filing fire and cas- 
ualty rates and policy forms and endorse- 
ments involving a rate change has been in 
effect in Georgia since December 1, 1951. 
A November 21, 1951 notice of Commis- 
sioner Zack D. Cravey directs that all rate 
filings for fire and casualty insurance be 
addressed to the commissioner and directed 
to the “Attention of the Rating Division.” 


Duplicate letters of transmittal are re- 
quired and these should be confined to the 
rate filing involved. Supporting information 
need not be submitted in duplicate unless 
desired. Full explanatory outlining of the 
proposed changes is requested. In order 
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to comply with the 15-day statutory wait- 
ing period, companies are asked to make 
filings well in advance of any proposed effec- 
tive date. 


A single copy of all policy forms or en- 
dorsements which involve a broadening or 
restriction of coverage resulting in a rate 
change should be submitted to the rating 
division with full explanation of the effect 
of such change or changes. Such copies of 
policy forms or endorsements to be filed 
with the rating division are in addition to 
policy forms and endorsements otherwise 
required to be filed. 


Attention of the companies was drawn 
to the fact that previous notices requiring 
the filing of all policy forms and endorse- 
ment forms with the department, “Attention 
Policy Examiner,” extend also to those in- 
volving a broadening or restriction of cover- 
age resulting in a rate change. 


Leslie Threatens Action 
Against A & H Misrepresentation 


Withdrawal of approval of the policy 
forms of certain accident and health insur- 
ance companies for misrepresentation is 
threatened by Pennsylvania Insurance Com- 
missioner Artemas C. Leslie. The text of 
his recent directive is as follows: 


“It has come to our attention that some 
companies writing so-called ‘professional’ 
group disability insurance, issue policies 
which, by their terms or by riders attached, 
limit the right of the company to refuse to 
renew to (1) non-payment of premium; (2) 
attainment of a certain age; (3) the with- 
drawal of the insured from active practice 
in his profession or occupation; or, (4) unless 
the insurance company refuses to renew all 
such policies issued to all members of the 
named profession or occupation within this 
Commonwealth. 


“Such policies are not non-cancellable, nor 
‘guaranteed renewable’, within the defini- 
tion of the applicable statutes of Pennsyl- 
vania nor do they come within the statutory 
definition of ‘Group’ policies. 

“Notice is given herewith to all companies 
writing such insurance in Pennsylvania that 
approval of the policy form will be with- 
drawn if such policies are represented, offered 
for sale, or sold either as: ‘Group’, ‘Non- 
cancellable’ or ‘Guaranteed Renewable’. 


“In describing the rights of the insureds, 
only language accurately describing such 
rights should be used. Words or phrases 
susceptible of misinterpretation must be 
avoided.” 
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Nevada Outlaws 
Retrospective Contracts, 
Agent Loss Adjusting 


The entering into retrospective contracts 
between certain insurance companies and 
their agents and the authorization by such 
companies to their agents to act as adjustors 
on the losses incurred on policies written 
by themselves were declared inimical to the 
best interests of the people and the insur- 
ance industry in Nevada. The following 
orders were issued April 1 by Commissioner 
Paul A. Hammel. 


“(1) No insurance company shall enter 
into any plan or arrangement whereby any 
person, firm, or corporation, other than the 
insurance company, pays either directly or 
indirectly, any losses or claims on any policy 
issued by it. Adjustment of claims shall be 
made strictly in accordance with policy 
terms by qualified representatives of the in- 


surance company. This shall. not apply to 
losses of $100.00 or less. 


“(2) No company shall enter into or re- 
new any contract or agreement with any agent 
or other representative which permits the 
representative or agent to retain any portion of 
premiums received for the payment of losses 
incurred, or to be incurred, under policies of 
insurance issued for said company. All claim 
payments shall be made either by draft 
drawn upon the insurance company or by 
check of the insurance company to the order 
of the claimant to whom payment of claim 
is due pursuant to the policy conditions, 
or upon direction of such claimant to one 
specified as payee. 


“(3) No insurance company shall enter 
into or renew any contract or agreement 
with a producer directly or indirectly under 
which the insurance company contemplates 
the retention only of a limited percentage 
of the entire premium to provide for ex- 
penses, strictly those of the home office 
operations and for taxes, bureau member- 
ship and profit, and reserves the entire 
balance of such premium income for losses, 
loss expense and producer’s compensation; 
provided, however, that nothing contained 
in this rule shall prevent the insurance com- 
pany from lawfully paying to the agent or 
other representative a contingent commis- 
sion based upon the underwriting results. 
No agent or representative who is a party 
to such a contract shall have a right to adjust 
or settle losses incurred under policies writ- 
ten by him.” 
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Priority Aid Assured 
for Flood Area Reconstruction 


The National Production Administration 
has promised prompt aid in the form of 
allocations and priority assistance for ma- 
terials and equipment for reconstruction of 
homes, stores and factories in the flood 
disaster areas. Direction 2 to Controlled 
Materials Plan Regulation 6 has been revised 
to permit allocations for the rehabilitation 
of constructions destroyed or damaged by 
the flood. 


Revenue Commissioner Would End 
Low Dividend Information Returns 


A tentative proposal to end the require- 
ment for information returns where the 
corporate dividend payment amounts to less 
than $10 per shareholder was submitted 
April 4 to the Joint Committee on Internal 
Revenue Taxation by Internal Revenue 
Commissioner John B. Dunlap. The pro- 
posal would amend the regulations under 
Internal Revenue Code Section 148 and 
would be effective for 1952 and subse- 
quent years. 


Supreme Court Denies Certiorari 
in Carrier Liability Case 


The United States Supreme Court has 
denied certiorari in the case of General 
American Transportation Corporation v. Indi- 
ana Harbor Belt Railroad Company. Here it 
had been held that an initial carrier is not 
liable for damages to a shipment where, 
subsequent to line-haul transportation, the 
destination carrier stored the shipment in a 
Port warehouse to await export and the 
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damage occurred during a_ switching-to- 
shipside movement from the warehouse. The 
responsibility of the initial and intermediate 
carriers for the shipment terminated upon 
storage in the warehouse. 


Arbitration of Auto Damage Claims 
Accepted by 160 Insurers 


Arbitration of automobile damage claims 
up to $1,500 has been agreed to by more 
than 160 insurance companies, it was an- 
nounced by Ralph G. McCallum of the As- 
sociation of Casualty and Surety Insurance 
Companies. Claims amounting to $5 million 
annually are expected to be arbitrated under 
the industry-wide pact. 

Court congestion has caused delays up to 
four years in the hearing and settlement of 
cases. The arbitration program, which was 
begun in 1944, has helped curtail delay and 
expense of litigation and has grown stead- 
ily, with more than 90 per cent of affected 
companies expected to join the program. 


The arbitration plan provides for the set- 
tlement of claims over the stipulated amount 
and can be extended to include policy cover- 
age and interpretations with the prior con- 
sent of the companies involved, McCallum 
said. 

Arbitration committees in 58 cities last 
year handled claims totalling over a million 
dollars. Similar committees will be estab- 
lished in 23 additional cities within the next 
few months. 


Administrative Regulations 
in Industrial Insurance Plans 


Washington administrative agencies hav- 
ing control under wage stabilization over 
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PERSONS AND EVENTS 


The Tulane Law-Science Short Course 
on “Legal Medicine and Elements of 
Medicolegal Litigation” will be presented 
in various sections of the country this 
summer. Individual courses are for a 
period of six days. Basic courses will be 
offered at the Hotel Gunter, San Anto- 
nio, Texas, June 2; the Conrad Hilton 
Hotel (Stevens), Chicago, Illinois, June 
30; The Mark Hopkins Hotel, San Fran- 
cisco, California, July 14; Denver, Colo- 
rado, August 4; and the Hotel Astor, 
New York City, September 1. Advanced 
courses will be offered at San Antonio 
and New York in concurrence with the 
basic courses. Registrations should be 
addressed to Dr. Hubert Winston Smith, 
Director, The Law-Science Short Courses, 
c/o The College of Law, Tulane Uni- 
versity, New Orleans 18, Louisiana. 


The Health and Accident Underwriters 
Conference will hold its fifty-first annual 
meeting May 26-29 at the Cosmopolitan 
Hotel, Denver, Colorado. The opening 
session will be addressed by Frank Sulli- 
van, Kansas Insurance Commissioner 
and president of the NAIC. 


The Health and Accident Underwriters 
Conference has announced three addi- 
tions to its membership. The Pioneer 
Mutual Casualty Company, Columbus, 
Ohio, has Anson B. Smith, president; 
H. L. Pfaltzgraf, underwriter. The Re- 
liance Life Insurance Company, Pitts- 
burgh, Pennsylvania, is headed by W. O. 
Menge; B. L. Sichelstiel is assistant vice 
president and head of the accident and 
health department. R. L. Maclellan is 
president of the Provident Life and 
Casualty Insurance Company, Chatta- 
nooga, Tennessee; James E. Powell is 
vice president and corresponding officer. 

The spring insurance conference of the 
American Management Association will 
be held May 19-21 at the Hotel Statler, 
New York City. An attendance of 700 
is expected. 


industrial insurance programs have made 
several recent changes in their regulations. 


Insurers offering standard prepayment 
hospital insurance plans may file petitions 
for approval of modifications with the Wage 
Stabilization Board in Washington, and if 
the petition is approved no further petitions 
will be required from individual employers 
to make the modifications as long as certain 
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The annual meeting of the Association 
of Casualty and Surety Companies is 
being held May 13 at the Waldorf As- 
toria Hotel, New York City, according 
to J. Dewey Dorsett, general manager 
of the association. 


Nine companies have recently asso- 
ciated with the Bureau of Accident and 
Health Underwriters, announced J. F. 
Follmann, Jr., general manager. The 
new members include the following: 
Berkshire Life Insurance Company, Pitts- 
field, Massachusetts; Union Mutual Life 
Insurance Company, Portland, Maine; 
The Employers’ Fire Insurance Com- 
pany, Boston, Massachusetts; The Lon- 
don Life Insurance Company, London, 
Canada; Pilot Life Insurance Company, 
Greensboro, North Carolina; Standard 
Insurance Company, Portland, Oregon; 
Peerless Casualty Company, Keene, New 
Hampshire; The American Guarantee 
and Liability Insurance Company, Chi- 
cago, Illinois; and All-American Insur- 
ance Company, Washington, D. C. 


A seminar of the Life Insurance Mar- 
keting Institute of Purdue University is 
being conducted in Honolulu, Hawaii, 
under the sponsorship of the Association 
of Life Underwriters of Hawaii. Last- 
ing one week, the seminar began May 12. 
Future seminars of the Purdue Institute 
will be conducted at the University of 
Kansas beginning July 14, and at Penn 
State College beginning July 21. 





New officers of the Life Insurers Con- 
ference, elected unanimously at the forty- 
third annual convention, are as follows: 
Ashley C. Tobias, Jr., president; J. R. 
Anthony, Jr., first vice president; E. B. 
Stevenson, second vice president; and 
Harry G. Zelle, secretary. New members 
added to the executive committee in- 
clude William S. Corey, Guilford Dudley, 
Jr., and E. L. Phillips,. Jr. 


conditions are met, according to Amend- 
ment 1 to General Wage Regulation 1 of 
the WSB. 

An increase from 25 to 50 cents per day 
of maritime employers’ contributions to 
health, welfare and pension plans may be 
made without the prior approval of the 
Wage Stabilization Board. WSB Release 
218, April 18, adopted the recommendation 
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of the Health and Welfare Committee ap- 
provingsshe above union negotiated change. 
While the WSB approved the automatic 
increase in contributions, it held that con- 
templated increases in benefits first must 
be cleared with the board. 


The Construction Industry Stabilization 
Commission has reported in its Regulation 
No. 2 that it will normally approve a new 
or amended health and welfare plan where 
the employer’s contributions do not exceed 
7% cents an hour, in approved job classi- 
fications. The regulation, which was adopted 
by the commission over the dissent of indus- 
try members, was approved by the Wage 
Stabilization Board and released April 1. 
New plans and changes in employer con- 
tributions under existing plans must be 
approved by the commission. The coverage 
of individual plans is limited to employees, 
retired employees, their spouses and depend- 
ent children under 19. Benefits are limited to 
temporary disability, hospital and surgical 
expense, medical expense, and group life 
insurance and accidental death and dismem- 
berment benefits. 


Missouri Gross Premiums Tax 
Held Unconstitutional 


The Missouri statute that imposes a 2 
per cent tax upon the direct premiums re- 
ceived by insurance companies from their 
policyholders for “insurance of life, property 
or interest in this state,” and which further 
provides that this tax be assessed in lieu 
of all taxes upon intangible :personal prop- 
erty owned by insurance companies, is 
unconstitutional. 


The Missouri Supreme Court held that 
because the statute exempts the intangible 
property of insurance companies from the 
intangible personal property tax act, it is an 
unauthorized attempt to exempt property 
which the constitution of Missouri does not 
specifically designate as exempt. This, the 
courts have held, a law-making power may 
not do. 


The court further held that the intangible 
personal property act cannot be declared 
unconstitutional on the charge that the act 
mvolves an unauthorized exemption for 
reserve liabilities. The act provides for a 
tax upon the yield or the aggregate pro- 
ceeds received as a result of ownership or 
interest credited by owners to the owners’ 
reserve liabilities maintained under the stat- 
utes of this state. The reserve liabilities 
constitute a deduction to determine the true 
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and actual yield and are not an exemption 
of property from taxation. 

The decision was given in the case of 
General American Life Insurance Company v. 
Bates, November 12, 1951. An appeal has 
been filed with the Missouri Supreme Court, 
En Banc, and will be heard during the 
April, 1952 session. 


State Court Decisions 


District of Columbia.——Denial of license 
does not require hearing. The District Super- 
intendent of Insurance may revoke an in- 
surer’s license without a formal hearing, 
since the holder of the license has the 
opportunity to appeal to the courts there- 
after. Further, the court hearing the appeal 
may consider evidence beyond that on which 
the superintendent based his original deci- 
sion.—Columbia Auto Loan, Inc. v. Jordan, 
Court of Appeals for the District of Co- 
lumbia, February 21, 1952. 


Pennsylvania. — Retaliatory charges are 
valid. The retaliatory charge against foreign 
insurance companies whose home states 
have higher insurance taxes than Pennsyl- 
vania is not a tax, but a license fee levied 
under the police power to regulate, and as 
such is valid—Commonwealth v. Firemen’s 
Fund Insurance Company, Pennsylvania Su- 
preme Court, March 24, 1952. 


Massachusetts. — Canadian premiums are 
taxable. Ruling that “A strictly literal con- 
struction of a statute is not to be adopted if 
it will result in thwarting the purpose which 
the statute seeks to accomplish,” the court 
held an insurance company liable to pay 
the state’s premium tax on premiums for 
ocean marine insurance written in Canada 
on which no premium taxes were paid there. 
—Commissioner of Corporations v. Boston 
Insurance Company, Massachusetts Supreme 
Judicial Court, April 10, 1952. 

Insurer's annuity reserve is not taxable. A 
foreign insurance company’s reserves against 
annuities, so far as they are in excess of the 
amount required by Massachusetts, need not 
be included in calculating net value of an- 
nuity contracts in the state—Commissioner 
v. Aetna Life Insurance Company, Massachu- 
setts Supreme Judicial Court, February 11, 
1952. 


New York.—Adjuster is not liable for un- 
incorporated business tax. An average ad- 
juster of marine losses may indeed have an 
occupation that is “somewhat unique, but 
the tax commission could well find it did 
not rise to the dignity of a profession,” and 
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INSURANCE WITHOUT COST? 


“Too many people have the attitude 
that if there is insurance, then every- 
one can get paid without it costing 
anybody anything. Juries which are 
affected by that point of view are re- 
sponsible for many of the astronomical 
personal injury verdicts which also 
contribute heavily to rising rates.”— 
Illinois Insurance Director Day in let- 
ter published in St. Louis Globe- 
Democrat, March 30. 


hold him liable for unincorporated business 
taxes.—Bowser v. Bates, New York Supreme 
Court, Appellate Division, March 12, 1952. 


Six Failures Facing 
Insurance Business 


“The large type giveth and the small type 
taketh away.” This belief of a large seg- 
ment of our population is caused by the 
failure of the insurance business to take 
the public into its confidence. So said R. B. 
Gallagher of the Philco Corporation in an 
address before property and casualty insur- 
ance men in which he listed six of the fail- 
ures of the insurance business which are 
hindering its development. 


The other five failures cited by Gallagher 
are as follows: 


Failure to ascertain the insurance require- 
ments of the buying public. 


Failure to eliminate compartmentalization 
within the business. 


Failure to recognize the significance of 
homogeneity of hazard as well as that of 
property at risk. 

Failure to make a realistic approach of 
coverage according to need. 


Failure to accept the principle that the 
policyholder is an interested party in all 
matters related to insurance. 

Deeming as unforunate the paternalistic 
treatment accorded the public, Gallagher 
quoted a large broker’s opinion that “more 
constructive thinking has come out of in- 
surance buyers’ ranks in the past five years, 
than from the insurance fraternity in 15.” 

Gallagher accused the insurance business 
of failing to recognize that the property 
and casualty insurance business rests “on a 
three-legged stool.” The first leg, he said, 
is loss, damage or destruction of physical 
property or property rights; the second, a 
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resultant inability to continue earnings; the 
third, physical and personal injuries involvy- 
ing employees or the public. He envisioned 
a future “all risk” coverage based on this 
concept with cash credits for excluded 
exposures. 


Turning to the discussion of deductible 
fire insurance, Gallagher stated that an 
“excess-of-loss” credit is not equitably ar- 
rived at when its actuarial prediction is based 
upon aggregate annual losses. He predicted 
that the present plans for excess-of-loss 
fire insurance will be abandoned in favor of 
excess-of-aggregate-annual-loss coverage. The 
great public interest is in the latter form of 
coverage, he said. 


Insurance Tax Changes Sought 
by Wisconsin Commissioner 


Amendments to the Wisconsin insurance 
laws are being sought by John R. Lange, 
Commissioner of Insurance. The amend- 
ments would clear up the complications and 
confusion regarding tax returns and col- 
lections and the issuing of agents’ licenses 
caused by the 1949 multiple line legislation. 


In a March 18 statement to the Interim 
Committee on Taxation, Lange divided the 
problems into those caused by the fact that 
a different tax rate is applicable to fire 
business than to casualty business, and those 
caused by the nonamending of agents’ 
licensing laws to clearly provide for mul- 
tiple line agents. 


Following the passage of the multiple line 
legislation, an opinion of the Wisconsin Attor- 
ney General ruled that a tax should be 
based upon the kind of business transacted 
rather than upon the type of company. 
Certain types of property insurance are 
being legally transacted by both fire and 
casualty companies even without multiple 
line authority. Heretofore, taxes on these 
common types have been assessed at the 
different rates set by types of companies 
with fire companies paying a higher rate of 
tax. A question arises when either type of 
company changes to become a multiple line 
company: Can a fire company then classify 
this common type of coverage as casualty 
business for a lower rate, or can a casualty 
company be required to pay a higher tax 
rate on it as fire business? The Wisconsin 
commissioner would eliminate this element 
of confusion by reducing the primary tax 
rate on fire companies from 2% per cent 
to 2 per cent, the primary tax rate on cas- 
ualty companies. 
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Another confusing point is that there is 
a minimum permissible tax of three eights 
of 1 per cent required of fire companies 
that is not required of casualty companies. 
Lange would do away with this stipulation. 


The commissioner would also equalize at 
2 per cent the rate of tax upon the fire 
business and the casualty business of inter- 
insurers. This is now set at 23% per cent 
and 2 per cent, respectively. 

The lowered revenue resulting from the 
revisions would not be noticed, according 
to the commissioner. From a study of a 
two-year period, 1949-1950, Lange estimated 
that the decrease in tax collections, had the 
revisions been in effect, would have amounted 
to only $26,299.80 or an average of $13,149 
per year. Offsetting this slight reduction is 
the fact that the average annual increase 
from insurance tax revenues for the four- 
year period ending June 30, 1950, was ap- 
proximately $300,000. 


A REPORT TO THE READER———— 


tract including the exact time of day the 
binder was made. 


“5. Writings should be reported imme- 
diately by the agent if this is his company’s 
practice.” 


Conclusion 


In a recent study by the New York de- 
partment it appeared that disregard of the 
law requiring the separation of premium 
collections from personal funds was running 
as high as 8 per cent of the 85,000 licensed 
agents and brokers in the state. 

For example, if Section 125 had been 
complied with, the recent case of Biljan 
Holding Company v. Century Indemnity Com- 
pany, decided by the Supreme Court of 
New York, would never have been litigated 
since the insurer would have collected in 
full from the fiduciary account. In this case, 
the equitable principle of estoppel, often 
applied against the insurance company, was 
deemed a good defense against the assured. 
lhe action was commenced by the assured 
to recover unearned premiums on policies 
cancelled by the company for nonpayment 
of premiums. The assured claimed it had 


paid the broker, and the insurer in its 


The Coverage 


The reason for the prospective small loss 
from the reduction of three eighths of 1 
per cent on the primary tax rate of fire 
companies is that it would apply only to 
35 fire companies and possibly seven casu- 
alty companies, Lange reported. Only this 
small number would be affected because 
the majority of companies are taxed under 
the reciprocal and retaliatory laws of the state. 


The actual amendments to effect the 
three changes have been drawn up by the 
insurance department and have been pre- 
sented to the taxation committee. 


The confusion regarding the licensing of 
agents resulted when no changes were made 
in the laws regarding such licensing to 
provide for multiple line agents. Conse- 
quently, an agent for a multiple line com- 
pany has been required to have both a fire 
and a casualty agents’ license. Lange pro- 
posed to the committee that legislation be 
passed which would avoid the duplication. 


Continued from page 324 


answer claimed it never received the pre- 
miums from the broker. Clearly, Section 
121 of the New York laws controlled as to 
payment to the broker constituting payment 
to the company unless the estoppel plea 
was proper. The plea of estoppel was based 
upon failure of the assured to answer its 
letters for about a vear, at which time the 
broker was alleged to be insolvent. On 
these facts, the company claimed it was 
prejudiced and that the assured was estopped 
from claiming any unearned premium. The 
court held that the defense of estoppel was 
legally sufficient under the circumstances. 
The court said: 


“If plaintiff, however, in possession of 
knowledge as to premiums paid, of which 
defendant was not, deliberately failed to 
disclose such fact when the situation called 
for disclosure, as the trier of the facts 
may find, as a result of which defendant 
could not act to protect its rights until such 
action, because of the insolvency of the 
broker, became of no value, defendant 
should be permitted to so plead. 


“This situation is akin to that presented 
and governed by the rule that when one of 
two persons must suffer from the act of a 
third person he shall sustain the loss who 
has enabled the third party to do the injury. 
This is a form of equitable estoppel.” 
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Check Your Needs 


Your Insurance Program. Robert S. Whit- 
more. Murray & Gee, Inc., 3630 Eastham 
Drive, Culver City, California. 1952. 133 
pages. $5. 


In buying insurance more than in buying 
any other product you get what you pay 
for. The premiums are charged on the 
basis of the risks assumed—or as the author 
states it, there is “no such thing as bargain 
basement insurance.” Designed primarily 
for the buyér of insurance, the book pro- 
vides a series of questions and provocative 
charts listing the risks from which the buyer 
of insurance can determine his needs, In- 
surance policies likely to be bought are 
explained, through graphic illustrations, by 
the author. 


While the book serves as a guide to the 
buyer of insurance, it can also serve the 
seller of insurance. 


To Replace Blackstone 


Our Legal System and How It Operates. 
Burke Shartel. University of Michigan Law 
School, Ann Arbor, Michigan. 1951. 629 
pages. $6. 


This book is a collection of five lectures, 
enlarged and revised, delivered at the Uni- 
versity of Michigan on the Thomas M. 
Cooley Lectureship. 


Of the American student’s need for an 
introduction to the legal system there can 
be little doubt. For the last several decades 
the beginning student has been projected 
into the midst of the law as a person might 
be thrown into the river and told to swim. 
He started reading cases and discussing 
legal problems without any preliminary ex- 
planation of the character or operation or 
aims of the legal system. 
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In the last few years different law schools 
have attempted to meet the need for some 
sort of introductory work on law, among 
them the University of Michigan Law 
School. The present volume is the fourth 
version of the author’s efforts to produce a 
suitable book of this character. A_ sub- 
stantial part of the material was delivered 
two years ago in a series of public lectures 
known as the Cooley Lectures. Revised and 
enlarged, it is now published as the third 
volume in the annual series which bears 
that name. 


Law Through the Ages 


Readings in Jurisprudence and Legal 
Philosophy. Morris R. Cohen and Felix S. 
Cohen. Prentice-Hall, Inc., 70 Fifth Avenue, 
New York 11, New York. 1951. 944 pages. 
$8.50. 

This large volume is designed not only 
for browsing but also as a course text and 
as a beginner’s introduction to the main 
currents of legal thought. It contains se- 
lective readings from what has been written 
in this field from earliest times. The select- 
ing is of itself a difficult task but it has 
been accomplished with objectivity. 

Felix S. Cohen, the author who finished 
the book, cites this couplet as his inspiration 
to complete it: “The day is short and the 
task is great. It is not incumbent upon 
thee to complete the whole work but neither 
art thou free to neglect it.” Any beginner 
of the study of law might be well repaid by 
reflection upon this couplet. Law is a broad 
field with roots as deep in history as banish- 
ment from the Garden of Eden. It is not 
incumbent upon the beginner to know all 
but neither is he free to neglect theory for 
practical application and use of law. 

Some aspects of present-day problems 
have been contemplated by great minds of 
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the past, or probably a better way to say 
it is that great minds of the past have re- 
flected on and offered conclusions on prob- 
lems now in modern dress which were 
presented in counterpart in their days. 


The author calls part one legal institu- 
tions. These are the laws of property and 
contract, torts and liability and crime and 
punishment. Part two contains abstracts 
bearing on the general theory of law. Part 
three compares law with general philosophy, 
and part four (the last) compares law with 
the social sciences. 

Many familiar figures are met throughout 
the four parts of the book—Grotius, Black- 
stone, Bentham, Locke, Kant, Hegel, 
Holmes, Pound, Maine, Polloch, Wigmore, 
Aristotle, Cicero, Hobbes, Aquinas, Savigny, 
Radin, Cardozo, Frankfurter and many 
others. 


How and How Much to Pay 


Compensating the Corporate Executive. 
George Thomas Washington and V. Henry 
Rothschild, II. The Ronald Press, 15 East 
26th Street, New York 10, New York. 1951. 
586 pages. $12. 


Adequate compensation of management is 
a pressing corporate problem. Under the 
present-day concept the corporate executive 
has come to be recognized as a distinct type 
of individual with great talent in managerial 
functions and of a species which is neither 
owner nor hired help and upon whom both 
owner and hired help depend for their in- 
come. Why the problem is so pressing is 
that he is caught in a three-way squeeze be- 
tween high taxes, inflation and, now, gov- 
ernment controls. 


Because competition for good managers is 
keen, any number of plans have been de- 
vised to give them adequate compensation. 
Some permit management to share in the 
business it manages, others provide for life- 
time security, but each plan devised will 
encounter legal problems. 


If an executive’s compensation contract is 
drawn giving thought to the economic trend, 
the chances of retaining a happy executive 
are greater. If the contract is drawn with 
the trend of judicial control in mind, future 
litigation is minimized. The authors state 
very clearly the problems involved in draw- 
ing executives’ contracts, analyzing the several 
“incentive features” now in wide usage such 
as provision for stock ownership, provision 
for retirement and retirement security. They 
analyze the controls imposed by statute and 
by judicial decision, and many of the issues 


Books and Articles 


resolved have been encountered by the au- 
thors themselves. They draw heavily on 
their own experience in drafting such in- 
struments and in handling litigation involv- 
ing them. 

A valuable section is the section contain- 
ing the appendices in which the authors 
have placed as illustrations the forms used 
by many large companies. The appendices 
illustrate general-employment contracts, profit- 
sharing contracts, profit-sharing and bonus- 
plan clauses, management stockholding trusts, 
stock-option plans, stock-purchase agree- 
ments, deferred-compensation contracts and 
retirement contracts. 


The book is written for the lawyer. It 
has adequate citations and it can serve that 
reader well. 


Mr. George Thomas Washington is now 
Judge of the United States Court of Appeals 
for the District of Columbia, and V. Henry 
Rothschild is a New York attorney who re- 
cently has been appointed Chief Counsel to 
the Salary Stabilization Board. 


This volume is more than a new and re- 
vised edition. Work was first begun on this 
book in 1949, and in the same year author 
Washington became Judge Washington. The 
bulk of the work of revision then fell to 
Mr. Rothschild, and the scope of the book 
was redefined, the book was retitled and 
rewritten and issued under the joint author- 
ship of Washington and Rothschild. 


History of Mutual Boiler 


For the Record: A History of Seventy- 
five Years with the Mutual Boiler and Ma- 
chinery Insurance Company. Mutual Boiler 
and Machinery Insurance Company, Boston, 
Massachusetts. 1952. 52 pages. 


This pamphlet is concerned with the 
history of the Mutual Boiler Insurance 
Company from its founding in 1877 to the 
present. The first few pages relate the story 
of the Industrial Revolution in New Eng- 
land just after the Civil War, and the rest 
of the material deals with the ramifications 
of changes in corporate officers and the 
growth of an insurance company. 


Informative Work on Estates 


Contractual Disposi- 
tion Effective at Death. Edited by Solomon 
Huber. Farnsworth Publishing Company, 
Inc., 11 West Prospect Avenue, Mount 
Vernon, New York. 1952. 64 pages. $4.50. 

This booklet contains six articles which 
represent the proceedings of the Ninth Es- 
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Business Interests: 





tate Planners Forum of the Solomon Huber 
Associates, held in New York City, Octo- 
ber 29, 1951. Each of the articles deals 
with some phase of the subject expressed 
in the title, such as “The Impact of Local 
Law on Buy and Sell Agreements,” “Valua- 
tion,” “Professional Partnership Purchase 
Agreements,” etc. The seven contributors 
to the book are members of the New York 
bar. On the whole, this is a most informa- 
tive and instructive work. 


Statute of Liberty 


The Declaration of Independence and What 
It Means Today. Edward Dumbauld. Uni- 
versity of Oklahoma, Norman, Oklahoma. 
1950. 194 pages. $3. 


The Declaration of Independence is a 
basic document of the Government of the 
United States. More than that, it is a basic 
document of government. People refer to 
the Constitution of the United States as the 
basic document, overlooking the fact that 
the Declaration of Independence states the 
principles of government which the Consti- 
tution seeks to give effect to. 


The author has done a wonderful job of 
research in order to present the meaning 
behind the many pertinent phrases of the 
Declaration of Independence. A study of 
this document as outlined reveals the gap 
between a communistic government and the 
government of our republic. The philosophy 
of the two are poles apart. Our founders 
believed government to be a servant of the 
people and they stated this belief: ‘That 
to secure these Rights Governments are 
instituted among Men, deriving their just 
Powers from the Consent of the Governed 

-’. The Soviet philosophy places the gov- 
erned in a position of servant to the state, 
as did some ancient Greek government 
philosophers. 


The Declaration of Independence stands 
before the world as a guide to any “one 
people” for the establishment of their own 
government when they, like our colonists, 
find it “becomes necessary for one People 
to dissolve the Political Bands which have 
connected them with another ... .” At 
the same time there is a warning in this 
book—a most overlooked lesson in history. 
“The few centuries during which English 
and American Governments have given a 
measure of freedom to the people may be 
regarded as exceptional. It is perhaps pos- 
sible that free government will prove in- 
compatible with survival in the atomic age.” 
The imminence of political campaigns in 
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which politicians do a lot of shouting about 
our freedoms, our free institutions and free 
government presents an excellent opportu- 
nity for the citizens who possess a deeper 
understanding of the principles enunciated 
by this document to measure the worth of 
the politician and his understanding of the 
real basis of this government. Such study 
should help thinking people to recapture the 
philosophy of the statesmen who conceived 
this government and who “with a firm 
Reliance on the Protection of divine Provi- 
dence” mutually pledged to each other their 
lives, their fortunes and their sacred honor. 


ARTICLES 


Articles of interest in other 


legal publications 





In Re “Anomaly” . . . This author in- 
vestigates the rationale of contract ratifica- 
tion and decides that the tort cases involved 
make little sense simply because they rest 
on nothing but the maxim, “omnis ratihabitio 
retrotrahitur et mandato priori aequiparatur.” 
—Mechem, “The Rationale of Ratification,” 
University of Pennsylvania Law Review, 
March, 1952. 


Insurance Legislation . . . The case of 
Lord v. Dall in 1815 decided the validity of 
the life insurance contract for all time. The 
legislative history of the life insurance con- 
tract is the subject of this article—Harris, 
“State Legislation Affecting the Life Insur- 
ance Contract,” Journal of the American So- 
ciety of Chartered Life Underwriters, March, 
1952. 


An Old Shoe ... Based on Roman law, 
the doctrine of imputed contributory negli- 
gence is ready to be discarded. The author 
says that this was a misinterpretation from 
the beginning; the Roman law didn’t ever 
contain this doctrine and, furthermore, it’s 
time to throw it away.—Lessler, “The Pro- 
posed Discard of the Doctrine of Imputed 
Contributory Negligence,” Fordham Law Re- 
view, June, 1951. 


Calling Doctors . « The medical pro- 
fession is called upon to train its students 
in the field of legal medicine. The author 
proposes a chair of legal medicine in each 
medical school and discusses what each stu- 
dent should know in this field.—Hall, “A 
Proposal to Introduce Forensic Science in 
the University Curriculum,” Journal of 
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Criminal Law, Criminology and_ Police 
Science, November-December, 1951. 


Tort Actions and the Social Insurance 
System—Soviet Reconciliation . . . How 
the U. S. S. R. may justify the existence of 
the tort action against insured employers 
and others alongside the soviet social insur- 
ance system is disclosed by a Columbia 
professor.—Hazard, “Personal Injury and 
Soviet Socialism.” Harvard Law Review, 
February, 1952. 


Lord Cairns’s Act ... A clean-up rule 
of the widest latitude, this British statute 
“addressed to the problem of when equity 
courts might take upon themselves adjudi- 
cation of legal issues, thereby denying jury 
trial” is studied by a University of Pennsyl- 
vania law  professor.—Levin, “Equitable 
Clean-up and the Jury: A Suggested Orien- 
tation,” University of Pennsylvania Law Re- 
view, December, 1951. 


Special Pleas . . . Special pleas in bar, 
which are becoming more common in prac- 
tice, are studied herein. The Philadelphia 
lawyer who authors the article notes that 
there seems to be “not only misunderstand- 
ing as to their application but also confusion as 
to the underlying theories that govern their 
effective use.”—Cortese, “Former Jeopardy 
and the Special Pleas in Bar,” Tempie Law 
Quarterly, October, 1951. 


On Safeguarding Silence . .. The Fifth 
Amendment’s self-incrimination clause, which 
safeguards the constitutional privilege of 
remaining mute to a question which might 
tend to change the presumption of innocence 
of a witness, calls for maintenance of ob- 
jective standards to insure against contuma- 
cious refusal to answer, this Washington 
attorney reminds.—Imlay, “The Parodoxi- 
cal Self-Incrimination Rule,” Miami Law 
Quarterly, February, 1952. 


Strengthening the Wall . . . A political- 
science specialist discusses the Internal 
Security Act of 1950, and especially its Title 
IIl—the Emergency Detention Act of 1950. 
—Dunbar, “Beyond Korematsu: The Emer- 
gency Detention Act of 1950,” University 
of Pittsburgh Law Review, Winter, 1952. 


Mexico—Comparative Laboratory 
This study presents the experience of the 
Mexican federation in operation of the full- 
faith-and-credit clause, with the suggestion 
that the United States profit by our neigh- 


bor’s attempts to work out solutions.— 


Stern, “Full Faith and Credit—The Mexican 
Experience,” New York University Law Re- 
view, October, 1951. 


Books and Articles 


“Foul” Bill... Declaring a bill of lading 
“foul” when it contains any notation is 
neither the law nor the practice, declares 
the author.—Draper, “What Is a ‘Clean’ 
Bill of Lading?—A Problem in Financing 
International Trade,” Cornell Law Quarterly, 
Fall, 1951. 


Vigilante Protection . . . The California 
Commissioner of Corporations, his staff and 
their concern for the shareholders in re- 
capitalizations are analyzed.—Orschel, “Ad- 
ministrative Protection for Shareholders in 
California Recapitalizations,” Stanford Law 
Review, February, 1952. 


Model Put to Test... July 1, 1953, is 
the effective date for the Wisconsin Busi- 
ness Corporation Law, recently passed by 
the legislature of that state. The writer 
explains the law and its relation to its 
counterpart prepared by the Committee on 
Business Corporations of the American Bar 
Association —Young, “Some Comments on 
the New Wisconsin Business Corporation 
Law,” Wisconsin Law Review, January, 1952. 


Legal Restrictive Clauses . . . Tying 
agreements and requirements contracts fall 
under the jurisdiction of the Sherman Act 
and the Clayton Act. The author describes 
the pertinent interpretations that each gives 
to exclusive dealing arrangement cases.— 
Rashid, “Antitrust Aspects of Exclusive 
Dealing Arrangements,” Georgetown Law 
Journal, January, 1952. 


Financing Since the War .. . In the 
past, lending has been a fairly stable prac- 
tice with little change in methods. Since 
World War II new loans have been used 
and new practices attempted by our com- 
mercial banks.—Coleman, “Lending and In- 
vestment Practices of Commercial Banks,” 
Law and Contemporary Problems, Winter, 


1952. 


Something Old, Something New . . . 
The author contrasts the common law con- 
cerning sales agreements with the Uniform 
Commercial Code for the State of New 
York.—Whitney, “Some Effects of the Uni- 
form Commercial Code of New York Law 
—Contracts,” St. John’s Law Review, De- 
cember, 1951. 


Patenting Procedure . . . The process 
of obtaining a patent is a lengthy, detailed 
one. A New York attorney describes this 
process and indicates the importance of 
seemingly nonessential material.—Levine, 
“Explaining Invention, Notebook Entry 
and Conception to the Corporate Inventor,” 
Journal of the Patent Office Society, Novem- 
ber, 1951. 
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INNEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Gross Negligence Vitiates 
Limitation of Contractual Liability 


Oklahoma statutes impose the highest 
degree of care upon telegraph companies 
for the transmission and delivery of 
urgent messages. 


On the afternoon of June 17, plaintiffs 
deposited $40 with the Oklahoma City office 
of the defendant telegraph company and 
signed its regular money order for de- 
livery to the First National Bank of Wynne- 
wood, Oklahoma, to the credit of the lessors 
for rental due June 18. The telegraph com- 
pany’s office at Wynnewood, being closed 
for the day, the money-order telegram was for- 
warded to the Tulsa office, from which it was 
sent to Wynnewood about 9:30 a. m. on 
June 18. 


Defendant’s Wynnewood agent made two 
attempts to telephone the message to the 
depository bank but the line was busy 
each time. The message was laid aside 
with the intention of making manual de- 
livery to the bank, which was located only 
one block from the defendant’s receiving 
station. However, the message was inad- 
vertently covered with other papers and over- 
looked for the remainder of the day. It was 
noticed again on the morning of June 19 and 
was delivered to the bank about 9:30 a. m. 
of that day. 


The rental being due on June 18, the 
lessors refused to accept payment, and on 
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June 20 notified the plaintiffs in writing 
that the lease was forfeited for nonpayment 
of rental. Plaintiffs were subsequently 
forced to institute an equitable action to 
sustain the validity of their lease. They 
incurred expenses of $250 and attorneys’ 
fees of $2,500, a total of $2,750. In the 
present action they sought recovery of that 
amount from the telegraph company. 

A witness for plaintiffs testified that she 
advised defendant’s agent in Oklahoma 
City, when she filed the application, that 
the rental was due the next day, June 18; 
but defendant’s agent testified that he had 
no notice of the due date of the rental. 

On appeal, the telegraph company relied 
in part upon the contractual limitation of 
liability to the effect that the defendant's 
liability for delay in the transmission and 
delivery of the message applied for was 
limited to $500, unless an increased rate for 
a repeated message was paid. 

The reviewing court did not dispute the 
validity of clauses limiting liability for negli- 
gence in the transmission and delivery of 
interstate messages. This case, however, in- 
volved an intrastate message and was one 
of first impression in Oklahoma. Affirming 
the judgment for the plaintiffs, the court said: 

“Conduct of a common carrier of property 
may constitute ordinary negligence, and the 
same conduct by a common carrier of messages 
by telegraph may constitute gross negligence, 
because the statutes clearly impose upon the 
latter the utmost diligence in the transmis- 
sion and delivery of telegraphic messages. 
This duty to exercise the highest degree of 
care is augmented when, as in the case be- 
fore us, the carrier has notice of the urgency 
of the message and of the facts making prompt 
transmission and delivery necessary. The 
clause limiting liability to. $500 is not appli- 
cable where the delay in delivering a tele- 
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graphic message constitutes gross negligence, 
as in the cases before us.”"—Western Union 
Telegraph Company v. Jordon Petroleum Com- 
pany et al. Oklahoma Supreme Court. De- 
cember 11, 1951. 20 NEGLIGENCE CAsEs 62. 


Air Force Investigation Reports 
Not Privileged 


Air Force must produce its accident in- 
vestigation reports for examination by the 
courts or lose its case under the Federal 
Tort Claims Act. This rule does not ap- 
ply, however, to CAB reports. 


The plaintiffs’ decedents were civilian 
observers on a flight of a B-29 bomber 
employed as engineers by private organ- 
izations involved in the research and de- 
velopment of the electronics equipment 
being tested. The plane crashed and these 
civilians were killed along with some mem- 
bers of the crew. These consolidated suits 
were brought under the Federal Tort 
Claims Act. 

After the defendant United States de- 
clined to answer plaintiffs’ interrogatories 
because to produce the required investiga- 
tion reports was not within the scope of 
Civil Procedure Rule 33, the plaintiffs made 
a motion under Rule 34 for the production 
of these reports. 

The district court issued an order for 
the production of the reports, to which the 
Secretary of the Air Force objected on the 
grounds that it was not in the public inter- 
est to make known these reports. A hear- 
ing was held at which the Secretary set 
forth a formal “claim of privilege” based on 
his right to promulgate regulations for the 
Air Forces. An amended order was issued 
to the effect that the United States should 
produce the documents for examination by 
the court, and the court would determine 
whether the disclosure “would violate the 
Government’s privilege against disclosure 
of matters involving the national or public 
interest.” The defendant did not comply 
with this order so the court gave judgment 
for the plaintiffs under Rule 37. 


On appeal, the appellate court stated that 
the plaintiffs had shown good cause for the 
Production of these accident reports, be- 
cause here the investigation was within the 
exclusive control of the defendant, and as 
a practical matter it was virtually impos- 
sible for the plaintiffs to have made an 
independent investigation. 


On the question of privilege, the court 
was of the opinion that Congress under 
the Federal Tort Claims Act had by express 
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terms “divested the United States of its 
normal sovereign immunity to the extent 
of making it liable in actions of torts in 
the same manner as if it were a private in- 
dividual.” As for the public-interest aspect 
for asserting the privilege, the court felt 
that Congress must have regarded it in the 
greater interest of the public to see to it 
that justice was done to persons injured by 
governmental operations, because Congress 
is familar with the manner in which it 
may bar the admission of airplane accident 
reports and how to give department heads 
discretionary power to refuse to produce 
records in suits brought against the United 
States. Congress had done neither in con-. 
nection with suits under the Federal Tort 
Claims Act. 


The court did not agree that it is within 
the sole province of the Secretary of the 
Air Force to determine whether any privi- 
leged material is in the documents and that 
his determination of this question must be 
accepted by the district court without any 
independent consideration. To so hold that 
the head of an executive department of 
the government in a suit to which the 
United States is a party may conclusively 
determine the government’s claim of privi- 
lege is to abdicate the judicial function and 
permit the executive branch of the govern- 
ment to infringe the independent province 
of the judiciary as laid down by the Con- 
stitution. 


Judgment and award of damages for the 
plaintiffs was affirmed—Reynolds v. U. S., 
Brauner et al. v. U. S. United States Court 
of Appeals for the Third Circuit. April 7, 
1952. 20 NEGLIGENCE Cases 395. 


The above applies to the Air Force in- 
vestigation reports and not to those of the 
Civil Aeronautics Board which are gov- 
erned by Section 701 (e) of the Civil Aero- 
nautics Act of 1938 [49 U. S. Code 581]. 
Section 701 (e) prohibits the admission of 
any report of the board in any action for 
damages, and while Section 301.1 of the 
CAB’s Economic Regulations prohibits any 
employee of the board from giving out, or 
testifying to, the contents of these reports, 
Section 311.3 (a) allows the employees to 
testify to facts observed by them in the 
course of investigation. In the recently 
decided case of Lobel v. American Airlines, 
Inc., 3 Avt. 17,738, the United States Court 
of Appeals, Second Circuit, stated that 
Section 701 (e) was designed to guard 
against the introduction of CAB reports 
expressing agency views about matters 
which are within the functions of courts 
and juries to decide. 
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Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 





Conflict in Korea ls War 


There is no need for a formal declaration 
of war by Congress to bring hostilities 
such as that in Korea within the war ex- 
clusion clause. 


The plaintiff in this case brought suit to 
recover the face amount and double indem- 
nity under a policy issued to her son nam- 
ing her as beneficiary. Because the policy 
contained the usual “war clause” and _ be- 
cause the son had been killed in Korea 
while on duty with the United States Army, 
the defendant insurance company refused to 
pay more than a sum equal to the premiums 
paid. 


The policy provision that the defendant 
relied upon read in part: “In the event the 
insured engaged in military or naval serv- 
ice in the time of war, the liability of the 
company shall be limited to the return of 
the premiums paid hereunder ... .” 


The court stated that the problem here 
involved was whether such service was in 
a time of war as meant in the policy or, 
to be more specific, whether the conflict in 
Korea is a war although the Congress has 
not formally declared it so to be. 


To arrive at a definition of war, the court 
cites cases wherein it was decided that a 
state of war existed even though Congress 
had not declared formally that we were at 
war. In 1799, France and the United States 
engaged in hostilities on the high seas with- 
out the benefit of a declaration of war by 
Congress and in Bas v. Tingy, 4 Dallas 37, 
the Supreme Court said that it was war. 
The famous Prize Cases, 2 Black 635, estab- 
lished that President Lincoln’s proclama- 
tion ordering the blockade of all southern 
ports issued on April 19 and 27, 1861, was a 
political determination of a state of war of 
which the courts were bound to take judi- 
cial cognizance. The “Boxer Uprising” of 
1900 was found to be war within the mean- 
ing of the fifty-eighth article of war in 
Hamilton v. McClaughry, 136 F. 445. Arce 
et al v. State, 202 S. W. 951, was given as 
authority for holding that the Mexico expe- 
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dition of 1916 was war and New York Life 
Insurance Company v. Bennion, 12 Lire Cases 
74, as standing for the proposition that the 
attack on Pearl Harbor began the war with 
Japan on December 7, 1941, rather than on 
December 8, when Congress formally de- 
clared war. 


The court then cites the various articles 
of the United Nations Charter and the cor- 
responding acts of Congress which gave 
the President power to send our troops to 
Korea. From the resolutions of the Secur- 
ity Council, the declarations of policy by 
Congress and the statements of the Presi- 
dent, it was easily discernible to the court 
that the United States had agreed to sup- 
port by military action the recommenda- 
tions of the Security Council in resisting 
armed aggression. That this policy had 
been declared to be the desire of the Con- 
gress and approved by the President and 
that Korea was one of the theaters or areas 
singled out by the legislation for specific 
assistance in line with that policy was 
equally plain to see. It is the court’s con- 
clusion that this is a full-fledged war, “not 
only actual and realistic, but politically de- 
termined as well. A war, too, then of which 
the courts by law can take judicial notice.” 


Considering the intention of the parties 
to this insurance contract, the court felt 
that there was nothing in the policy to indi- 
cate that they intended to use the word 
“war” in the technical sense of a formally 
declared war. “The parties did not specify 
any particular type or kind of war, rather 
they used the all inclusive term, and it is 
only fair to assume that they had in mind 
any type or kind of war in which the hazard 
of human life was involved.” The plaintiff 
was denied recovery except for the amount 
of the premiums paid.—Beley v. Pennsylvania 
Mutual Life Insurance Company. Pennsyl- 
vania County Court of Allegheny County. 
March 1, 1952. 15 Lire Cases 328. 


Endowment Policy Cash Surrender 
Value Not Subject to Attachment 


A creditor may not levy on the cash sur- 
render value of an endowment policy as 
there is no debt due and payable by the 
insurer to the assured. 


The cash surrender value of an endow- 
ment policy is not subject to the creditor's 
attachment. A recent case in Minnesota 
prompted widespread interest among life 
insurance companies because of this very 
point. 
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The assignee of a judgment attempted to 
levy on the cash surrender value and accu- 
mulated dividends of an endowment policy 
owned by the judgment debtor. Had he 
been successful, this would have forced the 
owner of the endowment policy to sur- 
render it for its cash value. Such cash value 
would then be available for partial or total 
satisfaction of the judgment held by the as- 
signee. The Minnesota Supreme Court, 
however, refused to construe the statute so 
as to permit the creditor to get at the sur- 
render value of the endowment policy. 


A life insurance policy is a mutual con- 
tract which assumes an immediate hazard 
of loss to itself and creates for the third- 
party beneficiary an immediate estate con- 
tingent upon the duration of the life of the 
assured. Prior to its maturity, an endow- 
ment insurance policy is life insurance. In 
the absence of the exercise by the assured 
of his option to withdraw the cash surrender 
value and dividends of a policy that has not 
matured, there is no debt due and payable 
by the insurer to the assured, and the right 
of the assured to create such a debt by the 
exercise of the option is not an asset avail- 
able to creditors, but is a right purely per- 
sonal to the assured alone. 


Two amici curiae briefs were filed with 
the court—one by the Northwestern Na- 
tional Life Insurance Company and _ the 
other by a number of life underwriters as- 
sociations in Minnesota—Foxr v. Swarts. 
Minnesota Supreme Court. January 4, 1952. 
15 Lire Cases 130. 


Debt Not Created by Policy Loan 


A difference must be made between a loan 
on an insurance policy and a loan made 
by a third party with the policy as col- 
lateral security. 


This is a case where a decedent, by his 
will, directed his executors “to pay my fu- 
neral expenses and all my just debts as 
soon after my decease as may conveniently 
be done.” He was insured by two life in- 
surance policies, each in the amount of 
$5,000. In one policy the decedent named 
two daughters as beneficiaries, and in the 
other he named his first wife. Neither policy 
reserved the right to change beneficiaries, 
but each policy obligated the company to 
make “loans” to the insured to the limit 
of its cash surrender value. “Loans” were 
made in the total amount of. $3,466.80. 


On the theory that the “policy loans” 
created a debtor-creditor relationship be- 
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tween the insured and insurer, the court 
below decreed that the beneficiaries were 
entitled to reimbursement from the general 
estate in order that they should receive the 
full face amounts of the policies. 


As this was a case of first impression with 
the Pennsylvania court, it cited the New 
Jersey case of Fidelity Union Trust Company 
v. Phillips, 5 N. J. Super. 529, 68 Atl. (2d) 
574, in reaching its conclusion. It was said 
in that case that a clear distinction should 
be drawn between a loan made by an in- 
surance company to an insured against a 
life policy, and a collateral loan made by 
a third party secured by an assignment or 
pledge of the policy on the life of the bor- 
rower. The former is not a loan in the 
strict technical sense, for there is no obliga- 
tion of repayment on the insured, but rather 
an advancement on the cash value of the 
policy, the repayment of which will rein- 
state the depleted insurance without the 
issuance of a new policy and the submission 
of evidence of insurability. 


Such a transaction may be called a loan. 
It may be represented by what is called a 
note, which contains a promise to pay the 
money, but as the insurance company never 
advances more than it already is absolutely 
bound for under the policy, it has no inter- 
est in creating a personal liability, and 
therefore the contract on the face of the 
note goes on to provide that if the note is 
not paid when due, it shall be extinguished 
automatically by the counter credit for what 
is called the reserve value of the policy. 
Therefore, when an insurance company ad- 
yances to an insured a sum of money 
against his policy, and upon the death of 
the insured, retains the amount required to 
satisfy the “loan” or advance, the benefici- 
ary named in the policy is not entitled to 
recover from the estate of the insured the 
amount by which the insurance had been 
depleted by borrowings by the insured on 
the policy. 


The court concluded that “under no dis- 
cernible doctrine could it be held that the 
insured was incurring a personal liability by 
exercising this contract right. The insured 
could, of course, have directed by his will 
that the ‘policy loans’ be paid out of his 
general assets so that the beneficiaries would 
receive the face amount of the policies. As 
he chose not to, we have no power to do it 
for him.” 


The decree for the beneficiaries was re- 
versed.—In Re Estate of Schwartz. Pennsyl- 
vania Supreme Court, Eastern District. 
March 24, 1952. 15 Lire Cases 270. 
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Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 





‘No Action”’ Provision 
Held to Be Valid 


To allow a claimant to bring suit directly 
against the insurer would arbitrarily de- 
prive the insurer of a valuable right with- 
out due process. 


Were the provisions of a Louisiana stat- 
ute (Acts 541 and 542) allowing direct ac- 
tion against insurers valid in view of the 
defendant’s contention that to rule so would 
be a serious deprivation of a valuable right 
or of property without due process of law? 


This problem arose when the plaintiffs 
brought suit directly against the manufac- 
turer’s insurer for injuries sustained from the 
use of a home permanent wave set. The policy 
sued on was executed in Massachusetts, 
delivered in Illinois and contained the pro- 
vision that no one should have “any right 
to join the company as a co-defendant in 
any action against the insured to determine 
the insured’s liability.” This “no action” 
clause was valid in both Massachusetts and 
Illinois. 


In reaching a decision, the court reasoned 
that since the McCarran Act, in effect, de- 
clared that the insurance business, when 
conducted across state lines, is interstate 
commerce, and the power of the states to 
regulate it within reasonable bounds is unaf- 
fected by “affirmative” Congressional action, 
it was the court’s duty to determine whether 
the Louisiana statute conflicted with any: other 
provision of the United States Constitution 
besides the commerce clause, or was so ar- 
bitrary and unreasonable as to amount to a 
denial of equal protection of the law. The 
court was further influenced by the fact 
that the value of the right of the insurer not 
to be exposed to the knowledge of a jury is 
so highly regarded in some of the states 
that it is reversible error to permit the fact 
that there is insurance to be made known 
at the trial. In consideration of the value 
thus placed on this right, the court felt that 
it could not say that the requirement of prior 
liquidation of any claim against the insured 
is not a valuable right when the contract is 
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lawfully made between the parties beyond 
the jurisdiction of this state, or that its 
compulsory giving-up without hearing does 
not constitute an arbitrary deprivation 
thereof without due process, contrary to the 
Fourteenth Amendment of the federal Con- 
stitution, 


Although it may be argued that the 
Louisiana statute was enacted with the in- 
tention to prevent delays in the determina- 
tion of cases where a nonresident insurance 
company is involved, no reason could be 
found why the company would not:be as 
accessible for the collection of a judgment 
against its insured as it would be for the di- 
rect action. 


The district court concluded that: “The 
attempt to compel the giving up of the con- 
stitutional protection against deprivation of 
property without due process is as unten- 
able, it is thought, as the requirement that 
a citizen of another state surrender his right 
of resort to the federal courts, and, there- 
fore, equally unenforceable. The former 
is an immunity which cannot be taken away, 
while the latter accords a choice of forum 
which the state has no power to deny, 
whether waived or not.” The defendant in- 
surance company’s motion to dismiss was 
sustained.—Bish et ux. v. Employers’ Liability 
Assurance Corporation. United States District 
Court for the Western District of Louisiana, 
Shreveport Division. January 28, 1952. 7 
Fire AND CASUALTY CASES 747, 


Unauthorized Oral Binder 
Creates Valid Policy 


Court holds that the company impliedly 
ratified the policy that was issued after 
loss and by reason of oral binder by ac- 
ceptance and reterition of the premium. 


This action was brought by the plaintiff 
insurance company to cancel a fire insur- 
ance policy, and defendants set up by way 
of counterclaim their right to recover on the 
policy. Judgment was had by the defend- 
ants and plaintiff appealed. 


The fundamental question raised by the 
exceptions of the plaintiff was: Can there 
be a ratification of, or a waiver of the right 
to cancel, a policy that is void from the be- 
ginning and assuming that there can be, was 
there such a ratification or waiver in this 
case? 


On Friday, January 24, the defendants, 
intending to open a restaurant on Sunday, 
phoned the local agent of the plaintiff and 
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requested fire insurance in the amount of 
$25,000. The local agent agreed to write the 
insurance, but nothing was said as to what 
companies would issue the policies. Also, 
perhaps because the defendants were regu- 
lar clients of the local agent, nothing was 
said as to premiums or duration of the risk. 
On Sunday, January 26, the restaurant burned 
to the ground and was totally destroyed. 


The local agent wrote to the general agent 
with whom he regularly did business on 
Monday, January 27, setting out the above 
circumstances in detail. The conclusion of 
this letter stated that the fair and equitable 
thing to do, in view of the local agency 
having accepted liability and since no com- 
pany had been specifically named, would be 
to write one tenth of the total liability in 
each of the ten companies receiving business 
from the local agent. 


On February 15, the local agent executed 
the insurance policies, including the one in 
question, each for $2,500 and all bearing the 
date, January 24. The same day, this agent 
delivered the policies to the defendants, ac- 
cepted the full premiums and gave the de- 
fendants a receipt listing the policies, their 
numbers, the names of the companies, in- 
cluding the plaintiff’s, and the premiums due 
each company. Two days later, the general 
agent wrote the local agent stating in effect 
that he believed that the plaintiff would not 
accept liability on this matter as the local 
agent had not written enough business with 
the plaintiff. 


The local agent sent his February “fire 
abstract sheet” and his check for the bal- 
ance shown on this sheet to the general 
agent on April 22. This check included the 
amount of the defendant’s policy premium, 
with the proper notations listed on the sheet. 
The evidence was uncontradicted that this 
premium was never returned or offered to 
be returned to the defendants or the local 
agent by the general agent either before 
or after the institution of this suit. Further, 
the evidence was undisputed that the plain- 
tiff never gave the defendants any notice of 
denial of liability on the policy in question, 
save by the commencement of this action. 


The court stated that this policy was 
void from the beginning solely because it 
was issued and delivered by an agency hav- 
ing no authority to do so and not because it 
was unlawful or against public policy. As 
it is elementary that lack of authority can 
‘be supplied by express ratification, so it 
follows that there may be an implied ratifi- 
cation by the acceptance and retention of the 
Premium. This doctrine that the acceptance 
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and retention of the premium may consti- 
tute waiver or estoppel or implied ratifica- 
tion is soundly based on the fact that the 
premium is the consideration which the in- 
surance company receives in exchange for 
its assumption of the risk. Therefore when 
this consideration is accepted and retained 
by the company, no forfeiture should be 
allowed. Judgment for the defendants was 
affirmed.—Dubuque Fire & Marine Insurance 
Company v. Miller. South Carolina Supreme 
Court. March 6, 1951. 7 Frre AND CASUALTY 
Cases 474. 


The above case is one of the cases referred 
to by Mr. Tye at page 324 of this issue of 
THE INSURANCE LAW JOURNAL. 


Cargo Damage Covered 
Under ‘‘Other Accident’ 


The insurer’s liability was the same 
whether or not the truck was damaged by 
the force that damaged its cargo. 


The plaintiff was insured with defendant 
under an inland-marine policy covering the 
cargo but not the truck. One of the perils 
for which the cargo was covered was “colli- 
sion of vehicle, overturning or other acci- 
dent to the conveyance.” 


The plaintiff accepted a turbine for trans- 
portation. The top of this turbine extended 
above the top of the truck on which it was 
being transported and struck an overhead 
bridge, spanning a highway near a town. 
Only the turbine was damaged and no part 
of the truck struck the bridge. Defendant 
refused to pay the plaintiff the sum the 
plaintiff had to pay for the damage to the 
turbine, contending that the accident did 
not fall within the above quoted clause. 


After defining the word “conveyance” as 
merely a synonym for vehicle, the court 
construed the phrase “other accident to the 
conveyance” as meaning to add something 
to “collision” and “overturning.” Its con- 
clusion was thus stated: 


“The insurance does not cover injury to 
the truck but only the carrier’s liability for 
damage to the cargo. That liability is the 
same whether or not the truck was injured 
by the force that damaged its cargo. We 
believe it reasonable to construe the policy 
to cover this peril whether or not the truck 
sustains damage.” Judgment for the plain- 
tiff affirmed.—Garford Trucking, Inc., v. 
Alliance Insurance Company of Philadelphia, 
United States Court of Appeals for the 
Second Circuit. April 2, 1952. 7 Fire AND 
CasuaLty Cases 793. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Specific Date Necessary 
for Effective Cancellation 


The words “after receipt by you” made 
the effective date of cancellation uncertain 
in the opinion of the court. 


Where the defendant insurance company 
sought to cancel a policy by mailing a writ- 
ten notice, the important question was 
whether actual receipt was necessary, or 
whether mailing the letter was in compliance 
with the policy provisions. 


The material portion of the policy pro- 
vision under consideration was that the 
“policy may be canceled by the company by 
mailing to the named insured .. . written 
notice stating when not less than five days 
thereafter such cancellation shall be effec- 
tive. The mailing of notice as aforesaid shall 
be sufficient proof of notice and the effective 
date and hour of cancellation stated in the 


notice shall become the end of the policy 
period.” 


The policy had been issued on March 11, 
and on December 5, because a small balance 
was unpaid, the defendant attempted to 
cancel by mailing the insured a letter, the 
pertinent part of which stated: “. .. said 
cancellation to be effective five (5) days 
after receipt of this notice by you... .” The 
insured was involved in an auto accident on 
December 16, and the present plaintiff has a 
judgment against the insured. The defendant 
refused to pay the judgment contending that 
the policy was canceled by mailing of the 
cancellation notice. As the insured testified 
that he had not received the notice, the 
plaintiff contends that there was no cancella- 
tion as the letter fixed the effective cancella- 
tion date as five days after receipt of the 
notice by the insured. 


It was held that the object of a notice of 
cancellation was to inform the insured so he 
may obtain new insurance if he desires and 
thus it must be a date certain. The notice 
here, the court stated, instead of fixing a 
definite time, the arrival of which would be 
the definite cancellation date, selected an un- 
certain time to become fixed by the happen- 
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ing of a future event. That event was the 
“receipt of this notice by you.” The defend- 
ant had the right, under the policy, to name 
any date or time satisfactory to itself when 
the cancellation should take effect. It saw 
proper to inform the insured that the can- 
cellation of the policy would be effective 
upon the receipt of that notice. By that it 
is bound. 


The judgment for the defendant insurance 
company was reversed and remanded to 
determine whether, and if so when, the can- 
cellation notice was received by the insured, 
—Brewer v. Maryland Casualty Company, 
Texas Court of Civil Appeals, San Antonio, 
January 9, 1952. 38 AUTOMOBILE Cases 258, 


Instructions Would Enlarge 
Doctrine of Assumed Risk 


Under the Iowa guest statute, that dece- 
dent should have known driver was drunk 
was held merely contributory negligence. 


The plaintiff’s 21-year-old son went on a 
drinking spree with the defendant and two 
others. In the course of the spree, the car 
driven by the defendant collided head-on 
with a truck and plaintiff's son was killed. 
Suit was brought under the guest statute. 


As plaintiff, the mother of the deceased 
alleged and the defendant admitted as true 
the fact that he was intoxicated and that this 
was the proximate cause of the collision and 
death. In answer to special interrogatories 
the jury found, as a matter of fact, that the 
decedent did not know that the defendant 
was intoxicated but should have known it. 
The trial court instructed the jury that 
where one voluntarily becomes a guest in a 
car, when he knows or should have known 
that the driver was intoxicated, he is deemed 
to assume the risk and cannot recover 
against the driver. Verdict and judgment 
were for the defendant. 


On appeal to the Supreme Court of Iowa 
by the plaintiff, that court reiterated its long- 
established holding that contributory negli- 
gence is not an issue or a defense in an 
action under the guest statute. The court 
further stated that in the lower court re- 
covery was denied not because the decedent 
voluntarily assumed the risk of a known 
danger or one that must have been obvious, 
but because he was negligent in failing to 
discover the danger. Thus the lower court 
placed the verdict on a finding of contribu- 
tory negligence. 


This was error because such a finding 
would enlarge the doctrine of assumed risk 
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to include conduct which merely amounts to 
contributory negligence.—Bohnsack v. Drift- 
mier. lowa Supreme Court. March 4, 1952. 
38 AUTOMOBILE CASES 367. 


Not New Jersey Law That Infant 
Incapable of Negligence 


Psychological development rather than 
chronological age was held to be determin- 
ing factor. 


This matter, which involved a five-year- 
old plaintiff, had been reversed once before 
by the appellate court with the declaration 
that: “In view of the age of the child, the 
only issue was the negligence of the defend- 
ant.” The trial court allowed the question of 
the contributory negligence of the infant 
plaintiff to be submitted to the jury for the 
second time and the plaintiff again appealed. 


After stating that the arbitrary rule that 
an infant under seven is incapable of con- 
tributory negligence does not exist in the 
law of New Jersey, the court declared: “To 
justify an involuntary dismissal or judgment 
for the defendant upon the ground of the 
contributory negligence of an infant plaintiff, 
the capacity of the infant to have understood 
and appreciated the risk and danger to 
which it was exposed must, together with 
the contributory negligence, appear conclu- 
sively as a fact or by necessary exclusive 
inference from the proof. Trial judges 
should be extremely cautious in granting 
such a motion.” —Hellstern v. Smelowit2. New 
Jersey Superior Court, Appellate Division. 
January 25, 1952. 38 AuToMoBILE Cases 440. 


Used-Car Dealer Liable 
Because of Faulty Inspection 


California court holds dealer must not sell 
car which would be a menace on the high- 
ways, 


In this case the plaintiffs, two minor-girl 
guests, sought to hold the defendant used- 
car dealer not as a person legally responsible 
lor the driver’s acts under the guest statute 
or as an owner, but rather for his own 
negligence. 


The plaintiffs were seriously injured when 
acar in which they were taking a Sunday 
spin left the road and collided with a tele- 
phone pole. The driver, a teen-age boy, had 
received the car from the defendant the previ- 
ous Friday with the understanding that the 
boy would obtain his father’s signature to 
the contract. The father phoned the defend- 
ant to tell him to come and get the car in 


Automobile 


question because it was a wreck and the boy 
would not be allowed to buy it. The defend- 
ant refused to pick it up so the father told 
the son to return the car. The boy tried to 
return the car on Saturday and Sunday but 
the lot was closed both times. After leaving 
the lot on Sunday, the boy met the plaintiffs 
and asked them to go for a ride. The ride 
developed into a race between the plaintiffs’ 
driver and another teen-age boy in a second 
auto. In attempting to pass this other car, 
the plaintiffs’ driver had to apply his brakes. 
The right rear wheel locked and the left 
wheel brakes failed to operate. This caused 
the car to skid across the road and strike a 
telephone pole. The case was tried without 
a jury and each plaintiff recovered judgment 
against the boy and the defendant. Judg- 
ment was returned in favor of the father. 
The defendant alone had appealed. 


The California Supreme Court was of the 
opinion that while a used-car dealer does not 
insure the safety of a car he sells and is 
under no duty to disassemble the car to 
examine its parts, he must make a reason- 
able inspection for defects that would make 
the car a menace on the highways. As the 
trial court had found, as a matter of fact, 
that a reasonable inspection would have re- 
vealed the defective condition of the brakes 
and that the defendant was negligent in not 
discovering the defective brakes and that 
this negligence was a substantial factor in 
bringing about the accident, these findings 
would have to be sustained. 


The defendent contended that the boy was 
given permission only to take the car to his 
father’s home to induce him to sign the 
contract. Therefore, he argued, the use of 
the car for a pleasure trip on the following 
day was without his implied or express 
permission. The court felt this reasoning 
was without merit. It was of the opinion that 
the defendant could reasonably expect that 
the boy would not only test the performance 
of the car but drive it for pleasure pending 
the signing of the contract. It was the de- 
fendant’s own absence from the lot that pre- 
cluded the return of the car—and this in 
spite of the fact that the father had phoned 
the defendant about picking up the car. The 
court stated that “under these circumstances, 
it cannot be said that the [boy’s] operation 
of the car on Sunday was a risk beyond that 
created when [the defendant] allowed [the] 
boy to take the car from the lot on Saturday 
[sic] afternoon.” The judgment for the 
plaintiffs was affirmed.—Benton v. Sloss. 
California Supreme Court. February 15, 
1952. 38 AuTOMOBILE CASEs 398. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription Recent Tax Topics: 


rate—$6.50 for 12 monthly issues. Write for sample copy. Refund suits 
Section 45 


Alimony trusts 

Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
Recent Subjects Featured: aging, labeling, storage, and distribution of foods, with 
Standard making respect to nutrition, health, and the general public wel- 
a liability law fare, in addition to notes on legislative, administrative 
efilled prescriptions . 9 © 48 
Chemical additives and judicial developments. Issued monthly; subscription 
ee foods rate—$10 a year, including binder for year's issues. 
ultiple seizures 
Fraud in food cases Sample copy sent on request. 


Barbiturate control 
False advertising 


Labor Law Journal 


Specifically designed and edited to promote sound think- 

ing on labor law problems, the Labor Law Journal presents 

timely articles concerned with the intimate and complex 

relationship of Law, Labor, Government, Management, 

and Union. Each month, the Journal brings you the serious 

thinking, the reasoned conclusions, the viewpoints, and 

attitudes of leaders of thought and action—on significant, 

pivotal labor law problems. Specialists in the field treat 

currently troublesome phases of labor law in factual, 

hard-hitting articles. No punches are pulled—nothing is 

“slanted."’ Issued monthly; subscription rate—$6 a year. In Recent Articles: 
Sample copy on request. oa 


er eee Sy Secondary boycotts 
Consumers’ price index 


MMERCE, CLEARING, HOUSE, INC., ie eee 


NAR RRMRRRT FEHR ORRRRRER ERIN AARNet? Aaa 


PUBLISHERS OF TOPICAL LAW REPORTS Contract disputes 


214 N. MICHIGAN AVE., CHICAGO 1, ILL. Non-Communist — 
Bargaining in good fait 


When requesting sample copies, please address JIV5 





